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Court of Appeals of the District of Columbia 


No. 5279. 

| 

Sylvester W. Labrot et al., Appellants, 

vs. 

Commissioner of Internal Revenue. 


1 Docket No. 28696. 

i 

Sylvester W. Labrot 

vs. * | 

Commissioner of Internal Revenue. 

j 

For Taxpayer: Paul F. Myers, Esq. 

For Commissioner: Paul Peyton, Esq., J. McC. Hudson, 
Esq., J. C. Maddox, Esq. j 

Docket Entries. 

1927. | 

May 21. Petition received and filed. Taxpayer notified. 

44 23. Copy of petition served on General jCounsel. 

July 11. Answer filed by G. C. 

44 12. Copy of answer served on taxpayer, Gen. Cal. 

1929. | 

Feb. 12. Hearing date set March 25, 1929. j 
44 23. Motion to reset for some date subsequent to May 

1, 1929, filed by taxpayer. 

44 26. Motion granted for hearing May 6, 1929. 

Apr. 16. Motion to reset some date subsequent to May 20, 
1929, filed by taxpayer. I 

44 18. Motion granted and set for hearing May 27, 1929. 

May 27. Hearing had before Mr. Morris. Continued by 
parties to June 4,1929. 

44 27. Order of continuance to June 4,1929,; entered. See 

Dkt. 28697. • | 

1—5279a 
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May 31. Motion to continue hearing to June 5, 1929, filed 
by taxpayer. 6-1-29, Granted. 

June 5. Hearing had before John J. Marquette, Div. 1, on 
merits. Briefs due in 30 days. 

44 17. Transcript of hearing of June 5, 1929, filed. 

44 28. Motion for extension to Aug. 15, 1929 to file brief, 

filed by G. C. 7-1-29, Granted. 

4 4 29. Motion for extension to Aug. 15,1929 to file brief, 

filed by taxpayer. 7-3-29, Granted. 

Aug. 13. Motion for extension to Aug. 24,1929 to file brief, 
field by G. C. 8-15-29, Granted. 

44 14. Brief filed by taxpayer. 

“ 22. Brief filed by G. C. 

Nov. 22. Findings of fact and opinion rendered, John J. 

Marquette, Div. 1. Judgment will be entered for 
the respondent. 

44 23. Decision entered—Chas. M. Trammell, Div. 2. 

1930. 

May 9. Supersedeas bond for $25,000 approved and 
ordered filed. 

44 9. Stipulation to have case reviewed by Court of Ap¬ 

peals of D. C., filed. 

44 9. Petition for review to Court of Appeals of D. C., 

with assignments of error filed by taxpayer. 

44 10. Proof of service filed. 

June 2. Praecipe filed. 

44 2. Proof of service filed. 

44 2. Statement of evidence lodged. 

44 2. Notice of lodgment of statement of evidence with 

hearing notice 6-; 6-30, filed. Proof of service 
thereon. 


1930. 

June 13. Motion for continuance of hearing on statement to 
July 9,1930 and for enlargement of time to Sept. 
2, 1930 to prepare and deliver record filed by 
G. C. 

44 16. Order placing proceeding on calendar for hearing 

July 9,1930 on approval of the statement of evi¬ 
dence, entered. 

44 16. Order enlarging time to Sept. 2,1930 for prepara¬ 

tion of evidence and delivery of record, entered. 
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July 9. Hearing had before Mr. Phillips on approval of 
statement of evidence—on motion of respondent 
continued to July 23, 1930. 

44 9. Order of continuance to July 23, 1930 for hearing 

on approval of statement of evidence, entered. 

44 23. Hearing had before Mr. Marquette on approval of 

statement of evidence. Order will be entered 
permitting petitioner to withdraw statement of 
evidence. 

44 24. Order that petitioner may and is hereby author¬ 

ized to withdraw the statement \ of evidence 
lodged herein June 2,1930, entered. 

4 4 24. Amended praecipe filed. 

4 4 24. Proof of service filed. 

Aug. 4. Transcript of hearing of July 23, 1930, filed. 

j 

Now, August 18, 1930, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

* i 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk , U. S . Board of Tax Appeals . 

3 Docket No. 28697. j 

Elizabeth H. Labrot 
vs. 

I 

Commissioner of Int. Rev. i 

i 

For Taxpayer: Paul F. Myers, Esq. 

For Commissioner: Paul Peyton, Esq., J. McC. Hudson, 
Esq., J. C. Maddox, Esq. j 

Docket Entries. 

1927. j 

May 21. Petition received and filed. Taxpayer notified. 

44 23. Copy of petition served on General Counsel. 

July 11. Answer filed by G. C. 

44 13. Copy of answer served on taxpayer. General 

Calendar. 

1929. j 

Feb. 11. Hearing date set March 25, 1929. j 
44 23. Motion to reset for some date subsequent to May 

1, 1929, filed by taxpayer. j 
44 26. Motion granted for hearing May 6, 1929. 

j 

j 

j 

i 
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Apr. 16. Motion to reset some date subsequent to May 20, 
1929, filed by taxpayer. 

“ 18. Motion granted and set for bearing May 27, 1929. 

May 27. Hearing had before Mr. Morris. By consent of 
parties continued to June 4,1929. 

“ 27. Order of continuance to June 4, 1929 entered. 

31. Motion to continue hearing to June 5, 1929, filed 
by taxpayer. See 28696. 6-1-29, Granted. 

June 5. Hearing had before John J. Marquette, Div. 1, on 
merits. Briefs due in 30 days. 

“ 17. Transcript of hearing of June 5, 1929, filed. 

“ 28. Motion for extension to file brief to Aug. 15, 1929, 

filed by G. C. See 28696. 

“ 29. Motion for extension to Aug. 15,1929 to file brief, 

filed by taxpayer. See 28696. 7-3-29, Granted. 

July 1. Motion granted. 

Aug. 13. Motion for extension to Aug. 24, 1929 to file brief, 
filed by G. C. See 28696. 8-15-29, Granted. 

41 14. Brief filed by taxpayer. See 28696. 

“ 22. Brief filed by G. C. See 28696. 

Nov. 22. Findings of fact and opinion rendered, John J. 

Marquette, Div. 1. Judgment will be entered for 
the respondent. 

“ 23. Decision entered—Chas. M. Trammell, Div. 2. 

1930. 

May 9. Supersedeas bond for $25,000 approved and 
ordered filed. 

9. Stipulation to have case reviewed by the Court of 
Appeals of D. C., filed. 

“ 9. Petition for review to Court of Appeals of D. C., 

with assignments of error filed by taxpayer. 

“ 10. Proof of service filed. 

June 2. Praecipe filed. 

“ 2. Proof of service filed. 

4 

1930. 

June 2. Statement of evidence lodged. 

“ 2. Notice of lodgment of statement of evidence with 

hearing notice June 16, 1930, filed. Proof of 
service thereon. 


I 
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June 13. Motion for continuance of hearing on statement to 
July 7,1930 and for enlargement of tiipe to Sept. 
2, 1930 to prepare and deliver record filed by 
G. C. See 28696. 

4 4 16. Order placing proceeding on the calendar for hear¬ 

ing July 9, 1930 on approval of statement of the 
evidence, entered. 

44 16. Order enlarging time to Sept. 2,1930 for prepara¬ 

tion of evidence and delivery of record, entered. 
July 9. Hearing had before Mr. Phillips on approval of 
statement of evidence—on motion of respondent 
continued to July 23, 1930. | 

4 4 9. Order of continuance to July 23, 1930 for hearing 

on approval of statement of evidence] entered. 

44 23. Hearing had before Mr. Marquette on approval of 

statement of evidence. Order will be entered 
permitting petitioner to withdraw statement of 
evidence. 

44 24. Order that petitioner may and is hereby author¬ 
ized to withdraw the statement of evidence 

lodged herein June 2, 1930, entered. | 

44 24. Amended praecipe filed. ! 

44 24. Proof of service filed. j 

Aug. 4. Transcript of hearing of July 23, 1930, filed. 

Now, August 18, 1930, the foregoing docket entries cer¬ 
tified from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] I 

B. D. GAMBLE, 

Clerk, U. S . Board of Tax^ Appeals . 

5 Filed May 21, 1927. 

United States Board of Tax Appeal^. 

Docket No. 28696. | 

Sylvester W. Labrot, Petitioner, 

vs. ! 

Commissioner of Internal Revenue, Respondent. 

Petition. 

I 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency 
(IT :PA :PYA-WSL) dated March 24, 1927, and as a basis 
of his proceedings alleges as follows: 

1. The petitioner is an individual residing at Annapolis, 
Maryland. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
March 24, 1927. 

3. The taxes in controversy are income taxes for the 
calendar year 1921 and for $12,569.23. 

4. The determination of tax set forth in said notice of 
deficiency is bases upon the following errors: 

(a) The Commissioner of Internal Revenue erred in dis¬ 
allowing a deduction of $128,561.11 from the income of 
Labrot & Company, a partnership composed of petitioner 
and Elizabeth H. Labrot, for the calendar year 1921, on 
account of a loss sustained by said partnership upon the 
sale in said year of certain real estate (farms), thereby 
increasing the distributive shares of the said partners in 
the partnership income for 1921. 

6 5. The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

(a) Labrot & Company is a partnership of Annapolis, 
Maryland, which -as been in existence for more than 20 
years, and the members of which are Sylvester W. Labrot 
and Elizabeth H. Labrot, his wife. 

(b) During the period of the existence of said partner¬ 
ship it has bought and sold property and transacted busi¬ 
ness generally as a business partnership. 

( c ) From 1906 to 1921 the said partnership purchased, 
for investment purposes, certain tracts of land in Anne 
Arundel County, State of Maryland, and made improve¬ 
ments thereon. There were two main divisions of this 
property, for convenience—one was the Holly Beach Farm, 
the total cost of which to the partnership was $194,443.38 
and the other was the Tyrall Farm purchased in 1920 by 
said partnership, the total cost of which to the partnership 
was $64,117.73. The total cost of said tracts to the partner¬ 
ship was $258,561.11, and petitioner alleges that the March 
1, 1913 value of such tracts as were purchased prior to 
said date was no less than the cost thereof to said partner¬ 
ship. 


COMMISSIONER OF INTERNAL REVENUE. ! 7 

i 

i 

(d) In 1921 the said Labrot & Company, a partnership, 
sold the aforesaid tracts of land or farms to Labi-ot & Com¬ 
pany, Inc., a corporation organized in said year under the 
laws of the State of Maryland. The said corporation paid 
$130,000.00 in cash to the said partnership for the afore¬ 
mentioned tracts or farms. 

(e) Petitioner alleges, accordingly, that the partnership 
of Labrot & Company sustained, in 1921, a loss of the 
difference between the cost of the property to it ($258,- 
561.11) and what it received for the property ($130,000.00), 
or $128,561.11, and that said loss was a proper deduction 
from the income of said partnership before determining 

the distributive shares of the partners for that year. 
7 Wherefore, the petitioner prays that j this Board 

may hear the proceeding and find that the partner¬ 
ship of Labrot & Company did sustain a loss of $128,561.11 
in the sale of the said tracts or farms in 1921 and that said 
loss should be deducted from the partnership income for 
1921 before determining the distributive share of peti¬ 
tioner as one of the partners for the said year. 

PAUL MEYERS, 
Attorney for Petitioner. 


State of Maryland, 

7 ! 

County of Maryland, ss: 

i 

Sylvester W. Labrot, being duly sworn, says that he is 
the petitioner above-named; that he has read the foregoing 
petition or had the same read to him, and is fhmiliar with 
the statements contained therein, and that the facts stated 
are true except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 


SYLVESTER W. 


LABROT. 


Subscribed and sworn to before me this 19th day of 
May, 1927. 

CHARLES O. DULIN, 

Notary Public. 
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8 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

March 24, 1927. 

IT :PA :PYA. 

WSL. 

< 

Mr. Sylvester W. Labrot, 

Annapolis, 

Maryland. 

Sir: 

The determination of your income tax liability for the 
taxable year 1921 as set forth in office letter dated March 
11, 1926 disclosed a deficiency in tax amounting to $12,- 
569.23. The adjustments made are fully explained in the 
attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for abate¬ 
ment can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:PA:PYA:WSL. In the event that you ac- 
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quiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 
Respectfully, 

D. H. BLAIR, 

Commissioner. 
By C. R. NASH, 

Assistant to the Commissioner. 


Inclosures : 

Statement. 

Form A. 

Form 882. 

9 Statement. 


March 24, 1927. 

I 

IT :PA :PYA. ! 

WSL. 


In re Mr. Sylvester W. Labrot, Annapolis, Maryland. 

Year: 1921. Deficiency in Tax: $12,569.23. (Waiver 

Filed.) 

j 

Your income tax return has been reaudited on the basis 
of the information furnished by your representatives at 
the conference held in this office February 11, 1927. 

Your contention relative to the alleged loss of $128,- 
561.11 resulting from the sale of Holly Beach farm and 
the Tyrall farm has been disallowed for the reason that it 
is held that no loss resulted from these transactions. 

Your contention that the profit on the sale of the Na¬ 
tional Park Bank stock should be computed on the basis 
of the agreement reached in the office of the Internal Reve- 
nue Agent in Charge has been allowed and the profit re¬ 
ported on this transaction in the revenue agent’s report 
covering the examination of the books of account and rec¬ 
ords of Labrot and Company for the year 1^21 and dated 
January 29, 1926 has been accepted. 

Payment of this tax should not be made until a bill is re¬ 
ceived from the Collector of Internal Revenue for your 
district and remittance should then be made: to him. 


2—5279 a 
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Now, August 18, 1930, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

10 Filed Jul. 11, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 28696. 

Sylvester W. Labrot, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this petitioner, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4 (a) Admits that the Commissioner has disallowed as a 
deduction to the partnership of Labrot and Company an 
amount of $128,561.11, representing a loss alleged to have 
been sustained by the partnership. Denies that the Com¬ 
missioner erred in making such adjustment or in any other 
manner. 

5 (a) Admits the allegations of fact contained in para¬ 
graph 5, subparagraph (a) of the petition. 

(b) ( c ) For lack of information denies the allegations 
of fact contained in. paragraph 5, subparagraphs (b) and 
(c) of the petition. 


i 

j 

COMMISSIONER OF INTERNAL REVENUEL 11 

( d) It is denied that Labrot and Company', a partner¬ 
ship, sold to Labrot and Company, Inc., a corporation, the 
tracts of land mentioned in paragraph 5 (c), and that the 
corporation paid to the partnership $130,000.00 in cash for 
said property. Respondent says that Labrqt and Com¬ 
pany, the partnership, consisted of Sylvester W. Labrot 
and Elizabeth H. Labrot, his wife, and that the corporation 

known as Labrot and Company, Inc., was organized 
11 and controlled by said Sylvester W. and Elizabeth 
H. Labrot, who owned at least 80% of the voting 
stock, and at least 80% of the total number of shares of all 
other classes of stock of said corporation, and respondent, 
therefore, says that if as alleged in the petition there was 
any transfer of property from the partnership to the corpo¬ 
ration, such transfer is governed by Section 202 (c) (3) of 
the Revenue Act of 1921, and there is no loss to be recog¬ 
nized on said transfer. 

( e ) Denies that the partnership or its members sustained 

any loss whatsoever as a result of or in connection with the 
transaction whereby the partnership transferred in 1921 
certain lands to Labrot and Company, Inc. j 

6. Denies generally and specifically each and every al¬ 
legation contained in the petitioner’s petition not herein¬ 
before admitted, qualified or denied. ! 

Wherefore, it is prayed that the appeal of the petitioner 
be denied. \ 

A. W. GREGG, 

General Counsel , Bureau of Internal Revenue . 

j 

Of Counsel: i 

JOHN W. FISHER, 

Special Attorney, Bureau of Internal Revenue. 

jwf-gcl. 

7-8-27. : .. 

Now, August 18,1930, the foregoing answer certified from 
the record as a true copy. 

• j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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12 Filed May 21, 1927. 

United States Board of Tax Appeals. 

Docket No. 28697. 

Elizabeth H. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT: 
PA:PYA-WSL) dated March 24, 1927, and as a basis of 
her proceedings alleges as follows: 

1. The petitioner is an individual residing at Annapolis, 
Maryland. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
March 24, 1927. 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1921 and for $11,940.43. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors:— 

(a) The Commissioner of Internal Revenue erred in dis¬ 
allowing a deduction of $128,561.11 from the income of 
Labrot & Company, a partnership composed of petitioner 
and Sylvester W. Labrot, for the calendar year 1921, on ac¬ 
count of a loss sustained by said partnership upon the sale 
in said year of certain real estate (farms), thereby increas¬ 
ing the distributive shares of the said partners in the part¬ 
nership income for 1921. 

13 5. The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

(a) Labrot & Company is a partnership of Annapolis, 
Maryland, which has been in existence for more than 20 
years, and the members of which are Sylvester W. Labrot 
and Elibabeth H. Labrot, his wife. 

(b) During the period of the existence of said partner¬ 
ship it has bought and sold property and transacted busi¬ 
ness generally as a business partnership. 
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(c) From 1906 to 1921 the said partnership purchased, 
for investment purposes, certain tracts of land in Anne 
Arundel County, State of Maryland, and made improve¬ 
ments thereon. There were two main divisions of this 
property, for convenience,—one was the Holly Beach Farm, 
the total cost of which to the partnership was $194,443.38 
and the other was the Tyrall Farm purchased in 1920 by 
said partnership, the total cost of which to the partnership 
was $84,117.73. The total cost of said tracts to the partner¬ 
ship was $258,561.11, and petitioner alleges that the March 
1, 1913 value of such tracts as were purchased prior to 
said date was no less than the cost thereof to said part¬ 
nership. 

(d) In 1921 the said Labrot & Company, a partnership, 
sold the aforesaid tracts of land or farms to Labrot & Com¬ 
pany, Inc*., a corporation organized in said year under the 
laws of the State of Maryland. The said corporation paid 
$130,000.00 in cash to the said partnership for the afore¬ 
mentioned tracts or farms. 

( e ) Petitioner alleges, accordingly, that the partnership 
of Labrot & Company sustained, in 1921, a loss of the dif¬ 
ference between the cost of the property to it (l$258,561.11) 
and what it received for the property ($130,000.00), or 
$128,561.11, and that said loss was a proper deduction from 
the income of said partnership before determining the dis¬ 
tributive shares of the partners for that year. 

i 

14 Wherefore, the petitioner prays that! this Board 
may hear the proceeding and find that the partner¬ 
ship of Labrot & Company did sustain a logs of $128,- 
561.11 in the sale of the said tracts or farms jin 1921 and 
that said loss should be deducted from the partnership in¬ 
come for 1921 before determining the distributive share of 
petitioner as one of the partners for the said year. 

PAUL FJ MYERS. 

i 

State of Maryland, 

County of Maryland , ss: 

Elizabeth H. Labrot, being duly sworn, says that she is 
the petitioner above-named; that she has read the foregoing 
petition or had the same read to her, and is familiar with the 
statements contained therein, and that the facts stated are 
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true except as to those facts stated to be upon informa¬ 
tion and belief, and those facts she believes to be true. 

ELIZABETH H. LABROT. 

Subscribed and sworn to before me this 20th day of May, 
1927. 

[seal.] CHARLES 0. DULIN, 

Notary Public. 

JHY WB. 

15 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

March 24, 1927. 

IT :PA :P YA. 

WSL. 

Mrs. Elizabeth H. Labrot, 

Annapolis, Maryland. 

Madam : 

The determination of your income tax liability for the 
taxable year 1921 as set forth in office letter dated March 11, 
1926 disclosed a deficiency in tax amounting to $11,940.43. 
The adjustments made are fully explained in the attached 
statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
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from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed form A, and forward it: to the Com¬ 
missioner of Internal Revenue, Washington, t). C., for the 
attention of IT :PA:PYA:WSL. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which!you agree. 

Respectfully, 

D. H. BLAIR, 

Conimisisoner, 
ByC. R. NASH, 
Assistant to the Corkmissioner. 

Inclosures: 

Statement. j 

Form A. 

Form 882. 


Statement. 


IT :PA :PYA. 
WSL. 


March 24, 1927. 


In re Mrs. Elizabeth H. Labrot, Annapolis, Maryland. 

Year: 1921. Deficiency in Tax: $11,940.43. (Waiver 

Filed.) j 

i 

Your income tax return has been reaudited on the basis 
of the information furnished by your representatives at the 
conference held in this office on February 11, 1927. 

Your contention relative to the alleged loss of $128,561.11 
resulting from the sale of Iiolly Beach farm and to Tyrall 
farm has been disallowed for the reason that it is held that 
no loss resulted from these transactions. 

Your contention that the profit on the sale of the Na¬ 
tional Park Bank stock should be computed! on the basis 
of the agreement reached in the office of the Internal Reve¬ 
nue Agent in Charge has been allowed and the profit re- 
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ported on this transaction in the revenue agent’s report cov¬ 
ering the examination of the books of account and records 
of Labrot and Company for the year 1921, dated January 
29, 1926, has been accepted. 

Payment of this tax should not be made until a bill 
is received from the Collector of Internal Revenue for your 
district, and remittance should then be made to him. 

Now, August 18, 1930, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

: B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 


17 Filed Jul. 11, 1927, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 28697. 


Elizabeth H. Labrot, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this petitioner, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4 (a) Admits that the Commissioner has disallowed as 
a deduction to the partnership of Labrot and Company an 
amount of $128,561.11, representing a loss alleged to have 
been sustained by the partnership. Denies that the Com- 
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missioner erred in making such adjustment or in any other 
manner. j 

5 (a) Admits the allegations of fact contained in para¬ 
graph 5, sub-paragraph (a) of the petition. 

(b) (c) For lack of information denies the allegations 
of fact contained in paragraph 5, sub-paragraphs (b) and 

(c) of the petition. 

( d ) It is denied that Labrot and Company, a partner¬ 
ship, sold to Labrot and Company, Inc., a corporation, the 
tracts of land mentioned in paragraph 5(c),land that the 
corporation paid to the partnership $130,000.00 in cash for 
said property. Respondent says that Labrot and Com¬ 
pany, the partnership, consisted of Sylvester W. Labrot 
and Elizabeth II. Labrot, his wife, and that the corporation 

known as Labrot and Company, Inc., was organized 
18 and controlled by said Sylvester W. and Elizabeth 

H. Labrot, who owned at least 80% of the voting 
stock, and at least 80% of the total number of shares of all 
other classes of stock of said corporation, and respondent, 
therefore, says that if as alleged in the petition there was 
any transfer of property from the partnership to the cor¬ 
poration, such transfer is governed by Sectibn 202(c) (3)' 
of the Revenue Act of 1921, and there is no loss to be recog¬ 
nized on said transfer. I 

(e) Denies that the partnership or its members sus¬ 
tained any loss whatsoever as a result of oi| in connection 
with the transaction whereby the partnership transferred 
in 1921 certain lands to Labrot and Company, Inc. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petitioner’s petition not hereinbe¬ 
fore admitted, qualified or denied. 

Wherefore, it is prayed that the appeal of the petitioner 
be denied. . ' 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue . 

Of Counsel: ! 

JOHN W. FISHER, j 

Special Attorney, Bureau of Internal Revenue . 

jwf-gcl. | 


18 


SYLVESTER W. LABROT ET AL. VS. 


Now, August 18, 1930, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

19 United States Board of Tax Appeals. 

Docket Nos. 28696 and 28697. 

Promulgated November 22, 1929. 

Sylvester W. Labrot, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Elizabeth H. Labrot, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Paul F. Myers, Esq., for the petitioners. 

Paul L. Peyton, Esq., and J. C. Maddox, Esq., for the 
respondent. 

The petitioners did not sustain a deductible loss from 
the transaction involved herein. 

These proceedings are for the redetermination of defi¬ 
ciencies in income tax asserted by the respondent for the 
year 1921 as follows: Sylvester W. Labrot, $12,569.23 and 
Elizabeth H. Labrot, $11,940.43. The petitioners allege 
that the respondent, in computing the net income of Labrot 
& Company, a partnership of which the petitioners were 
members, erred in disallowing a deduction of $128,561.11, 
taken on account of a loss claimed to have been sustained 
from the sale of certain real estate, thereby increasing the 
distributive shares of the petitioners. 

A true copy. Teste. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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20 Findings of Fact . 

i 

The petitioners, who are husband and wife, reside at 
Holly Beach Farm, Anne Arundel County, Maryland. They 
are and have been for more than twenty years,; members of 
a partnership known as Labrot & Company, each of them 
owning a 50% interest therein. The partnership was 
formed for the purpose of holding all of the property be¬ 
longing to the petitioners. 

About the year 1907 the partnership of Labrot & Com¬ 
pany, began to acquire farm land near Annapolis, Mary¬ 
land. Prior to March 1, 1913, it purchased for $64,806.81, 
a number of parcels or tracts of land ranging in size from 
30 acres to 205 acres, which together formed a single tract 
of 550 acres, hereinafter called Holly Beach Farm. In the 
year 1911 the construction of a new residence on Holly 
Beach Farm was begun and it was completed in the fall of 
1913 at a cost of $89,621.63. In the years 1913, 1914, and 
1915, garden houses, greenhouses, fences, gates, silos, wind¬ 
mills, and an irrigation system were constructed at a total 
cost of $14,919.74. In the latter part of the tear 1920 and 
the early part of 1921, barns, garages, and ja dairy were 
constructed at a cost of $26,095.20. The total cost of the 
farm and improvements to the partnership was $195,443.38. 

In the year 1920 the partnership purchased a farm known 
as the Tryall Farm for $65,098. This farm contained about 
450 acres of land. It was contiguous to the Holly Beach 
Farm and together they comprised a single tract of about 
1000 acres. The two farms were operated by the partner¬ 
ship as a single farm, but for convenience were carried on 
the books as two separate units. j 

21 On July 8,1921, a corporation, Labrot & Company, 
Inc., was organized by the petitioners under the laws 

of Maryland for the purpose of taking over and holding the 
real estate owned by the partnership of Labrot & Com¬ 
pany. On July 20, 1921, subscriptions were received b 3 r 
the corporation for 500 shares of its capital stock at $500 
per share, as follows: 

S. W. Labrot.L.. 251 shares 

Elizabeth H. Labrot. I... 243 “ 

W. H. Labrot.L. 2 “ 

S. W. Labrot, Jr. !... 2 ki 

i 
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H. M. Mims. 1 share 

A. J. Marshall. 1 “ 


Total .. 500 shares 

On the same day the subscriptions were formally approved 
and accepted by the corporation, and the stock was formally 
issued to the subscribers and receipts given therefor. The 
partnership of Labrot & Company was in fact the subscriber 
to and the owner of said shares of the capital stock of the 
corporation. 

The subscriptions for said 500 shares of the capital stock 
of the corporation were entered on the capital stock ac¬ 
count of the corporation as of July 26, 1921, and, as of the 
same dav, the subscribers were charged with the amount 
of their subscriptions on their accounts on the corpora¬ 
tion’s books. On the same day the subscribers were 
credited on the books of the corporatTon with cash in 
22 the amount of $S6,440.53, which represented a check 
for $80,000 payable to the corporation and drawn by 
the partnership on the National City Bank of New York and 
a balance of $6,440.43 then standing to the credit of the 
partnership with the Biggs National Bank of Washington. 

On July 26, 1921, the corporation received from the part¬ 
nership an offer in writing to sell to the corporation the 
Holly Beach Farm for $75,000 and the Tryall Farm for 
$55,000, and on the same day the corporation by formal 
resolution accepted the offer. The corporation paid the 
partnership $75,000 for the Holly Beach Farm with a check 
for that amount apparently drawn on the Riggs National 
Bank of Washington. The corporation also paid to the 
partnership $5,000 on account of the Tryall Farm by check 
drawn on the Riggs National Bank of Washington, and the 
remainder of the purchase price of the Tryall Farm was 
credited on the indebtedness of the petitioners to the cor¬ 
poration, which indebtedness, as above set forth, was on 
account of the capital stock of the corporation issued to 
the petitioners. 

The partnership of Labrot & Company, in computing its 
net income for 1921, deducted the amount of $128,561.11 
as a loss sustained on the sale of Holly Beach Farm and 
the Tryall Farm to Labrot & Company, Inc. The respond- 
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ent disallowed the deduction and increased the petitioner’s 
distributive shares of the partnership income accordingly, 
and determined deficiencies in tax as above set forth. 

i 

23 Opinion. 

Marquette : 

. • i 

It is the contention of the petitioners that in 1921 the 
partnership of Labrot & Company sold to Labrot & Com¬ 
pany, Inc., a corporation, for $130,000, two farms which 
had a cost to the partnership, or a fair market value on 
March 1, 1913, of $258,561.11, and that the partnership 
thereby sustained a loss of $128,561.11, which shbuld be de¬ 
ducted in computing its net income for 1921. 

The respondent denies that the partnership sustained a 
deductible loss and urges: (1) that the transaction was not 
bona tide, and (2) that if it was bona tide it wai not a sale 
for cash but was an exchange of property for jthe capital 
stock of the corporation and did not give rise to gain or 
loss. The respondent also takes the position that under no 
circumstances can the partnership deduct any loss on ac¬ 
count of the sale of the residence on Holly Beaoh Farm. 

AYe do not deem it necessary in disposing of this case 
to discuss and decide all of the contentions made by the 
parties. AYe rest our decision on the single ground that 
under the Revenue Act of 1921, the transaction between the 
partnership and the corporation was one that could not 
. result in either a taxable gain or a deductible loss. Section 
202 (c) (3) of that Act, provides: j 

24 (c) For the purposes of this title, on an exchange 
of property, real, personal or mixed, foh any other 

such property, no gain or loss shall be recognized unless 
the property received in exchange has a readily realizable 
market value; but even if the property received in ex¬ 
change has a readily realizable market value, no gain or 
loss shall be recognized. 

* # * * * * | * 

j 

(3) AA 7 hen (A) a person transfers any property, real, 
personal, or mixed, to a corporation, and immediately after 
the transfer is in control of such corporation, pr (B) two 
or more persons transfer any such property to la corpora- 
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tion, and immediately after the transfer are in control of 
such corporation, and the amounts of stock, securities, or 
both, received by such persons are in substantially the same 
proportion as their interests in the property before such 
transfer. For the purposes of this paragraph, a person is, 
or two or more persons are, “in control’’ of a corporation 
when owning at least 80 per centum of the voting stock and 
at least 80 per centum of the total number of shares of all 
other classes of stock of the corporation. 

The form of the transaction under consideration is that 
the partnership, desiring to have its real estate held and 
operated under corporate form, organized a corporation, 
subscribed for the capital stock to the extent of $250,000, 
and paid therefor cash to the extent of $86,640.53. The 
corporation on the same day purchased from the partner¬ 
ship two farms for $130,000 and paid to the partnership to 
the extent of $80,000, the same money that the partnership 
had paid to the corporation for stock. The balance of the 
$130,000 which the corporation agreed to pay the partner¬ 
ship for the farms was represented by a credit to the part¬ 
nership on its outstanding indebtedness to the corporation 
on account of the capital stock for which it had subscribed. 

The substance of the transaction is that the part- 
25 nership exchanged the farms for stock of the cor¬ 
poration, and that after the exchange the partner¬ 
ship was in control of the corporation, as the word control 
is used in the section of the statute just quoted. We are 
of opinion that the transaction is essentially one of the kind 
in which Congress did not intend for the purposes of taxa¬ 
tion to recognize either gain or loss, and that we should 
be governed by its substance and not by its form. The in¬ 
dividuals composing the partnership were, after the con¬ 
veyance, in reality in no different position than they were 
before. The money that they had expended for the capital 
stock of the corporation was returned to them and the 
farms were still within their control, and they could re¬ 
acquire them at any time by the simple method of dissolv¬ 
ing the corporation and taking over its assets. We are con¬ 
strained to hold that the partnership did not suffer any 
deductible loss. 

Judgment will be entered for the respondent. 
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Now, August 18, 1930, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

2G United Slates Board of Tax Appeals, Washington/ 

i 

Docket No. 28696. 

Sylvester W. Labrot, Petitioner,! 

vs. 

j 

Commissioner of Internal Revenue, Respondent. 

j 

i 

Decision . 

Pursuant to the Board’s findings of fact and opinion, 
promulgated November 22, 1929, it is ordered hnd decided: 
That there is a deficiency of $12,569.23 for the year 1921. 

A true copy. Teste. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

Enter: 

Entered Nov. 23, 1929. 

(Signed) CHARLES M. TRAMMELL, 

Member, United States Board of Tax Appeals. 

i 

Now, August 18, 1930, the foregoing decision certified 
from the record as a true copy. 

I 

[Seal U. S. Board of Tax Appealsl] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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27 United States Board of Tax Appeals, Washington. 
[Seal U. S. Board of Tax Appeals.] 

Docket No. 28697. 

Elizabeth H. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated November 22, 1929, it is ordered and decided: 
That there is a deficiency of $11,940.43 for the year 1921. 

A true copy. Teste. 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

Enter: 

Entered Nov. 23, 1929. 

(Signed) CHARLES M. TRAMMELL, 

Member, United States Board of Tax Appeals. 

Now, August 18, 1930, the foregoing decision certified 
from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

28 United States Board of Tax Appeals. Filed May 9, 

1930. 

Board of Tax Appeals Docket No. 28,696. 

Elizabeth H. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Board of Tax Appeals Docket No. 28,697. 

Elizabeth H. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Board of Tax Appeals Docket No. 28,697. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in the 
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above entitled causes may be reviewed by the (pourt of Ap¬ 
peals of the District of Columbia. This agreement is filed 
pursuant to Section 1002 (d) of the Revenue Act of 1926. 

SYLVESTER W. LABROT, 
ELIZABETH H. LABROT, 

Petitioners. 


By PAUL MYERS, 

Attorney. 

COMMISSIONER OF IN¬ 
TERNAL REVENUE, 

Respondent. 

By C. M. CHAREST, 

F. 

Now, August 18, 1930 the foregoing stipulation of venue 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

29 United States Board of Tax Appeals* Filed May 

10, 1930. I 

Dkt. 28696, 28697. j 

Notice and Acknowledgment of Service of Petition. 

To C. M. Charest, Esq., j 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

Sir: j 

You are hereby notified that on May 9th, 1930, a petition 
for a review of the decision of the United States Board 
of Tax Appeals was filed with the Clerk of the Board in 
the cases of Sylvester W. Labrot vs. Commissioner of In¬ 
ternal Revenue, Docket No. 28,696 and Elizabeth H. Labrot 
vs. Commissioner of Internal Revenue, Docket No. 28,697, 
a true copy of said petition is herewith served upon you. 

PAUL F. MYERS, 
Attorney for Petitioners. 

Receipt acknowledged this 9th day of May, 1930. 

C. M. CHAREST, 

F. 

Attorney for ^Respondent. 


i 

i 


4—5279a 
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30 United States Board of Tax Appeals. Filed May 9, 

1930. 

In the Court of Appeals of the District of Columbia. 

#28696. 

Sylvester W. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

#28697. 

Elizabeth H. Labrot, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Your petitioners are aggrieved by a decision of the 
United States Board of Tax Appeals rendered against them 
November 23, 1929, in the cases of Sylvester W. Labrot v. 
Commissioner of Internal Revenue, No. 28,696, and Eliza¬ 
beth H. Labrot v. Commissioner of Internal Revenue, No. 

28,697, on the Docket of the Board, and respectfully 
31 submit their petition for a review thereof by the 
Court of Appeals of the District of Columbia, the 
parties having agreed that the review shall be in this Court, 
as evidenced by stipulation filed with the Clerk of the 
Board. 

Statement of the Case. 

1. Petitioners, who are husband and wife, reside at An¬ 
napolis, Maryland. On or about April 21, 1927, they peti¬ 
tioned the United States Board of Tax Appeals for a re¬ 
determination of deficiencies in income tax asserted by the 
Commissioner of Internal Revenue for the taxable year 1921 
in the following amounts: Sylvester W. Labrot, $12,569.23, 
and Elizabeth H. Labrot, $11,940.43. For the purpose of 
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the hearing these two appeals were consolidated by order 
of the Board. 

2. Petitioners alleged that the Commissioner, in comput¬ 
ing the net income for 1921 of Labrot & Company, a partner¬ 
ship of which petitioners were members erred in disallow¬ 
ing a deduction of $128,561.11 taken in the rbturn filed by 
said partnership on account of a loss claimed to have been 
sustained from the sale of certain real estate to Labrot & 
Company, Inc., a corporation, thereby increasing the dis¬ 
tributive shares of the petitioners in the partnership net 
income. 

3. This petition is made for a review of a decision of the 
United States Board of Tax Appeals entered on November 
23,1929, in pursuance of certain findings of fact and opinion 
rendered on November 22, 1929, wherein the said Board 
approved deficiencies in income tax for the taxable year 
1921 against the petitioners as asserted by the Commis¬ 
sioner, holding that the partnership of Labrot & Company 
suffered no deductible loss in the sale of said real estate to 
Labrot & Company, Inc. and that the transactions in ques¬ 
tion between the partnership and the corporation were ones 

that could not result in either a taxable gain or a de- 
32 ductible loss under Section 202 ( c ) (3) of the Reve¬ 
nue Act of 1921, which provides: 

“(c) For the purposes of this title, on an exchange of 
property, real, personal, or mised, for any other such 
property, no gain or loss shall be recognized unless the 
property received in exchange has a readily realizable mar¬ 
ket value; but even if the property received in exchange has 
a readily realizable market value, no gain or loss shall be 
recognized. j 

i 

# # # # # * # 

“(3) When (A) a person transfers any property, real, 
personal, or mixed, to a corporation, and immediately after 
the transfer is in control of such corporation, or (B) two 
or more persons transfer any such property to a corpora¬ 
tion, and immediately after the transfer are in control of 
such corporation, and the amounts of stock, securities, or 
both, received by such persons are in substantially the same 
proportion as their interests in the property before such 
transfer. For the purposes of this paragraph, a person 
is, or two or more persons are, ‘in control’ of a corporation 
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when owning at 80 per centum of the voting stock and at 
least 80 per centum of the total number of shares of all 
other classes of stock of the corporation. ’ ’ 

4. The facts, as found by the Board, disclose that on July 
20,1921, the partnership of Labrot & Company, through its 
partners, the petitioners, subscribed for the total issue of 
500 shares (par value $500.00 per share) of the capital stock 
of Labrot & Company, Inc., which corporation was organ¬ 
ized on July 8, 1921, and on the same day the stock was 
issued to the subscribers. As of July 26,1921, the said sub¬ 
scriptions were entered on the capital stock account of the 
corporation, and as of the same day the subscribers were 
charged with the amounts of their subscriptions on their ac¬ 
counts on the corporation’s books. On the same day the 
subscribers were credited on the books of the corporation 
with cash in the amount of $86,440.53, represented by two 
checks drawn by the partnership in the amounts of $80,- 
000.00 and $6,440.53, respectively. 

Pursuant to an offer by the partnership dated July 26, 
1921, accepted by the corporation by formal resolution of 
the same date, the said partnership sold to the said 
33 corporation two farms known as the Holly Beach 
Farm and the Tryall Farm for $75,000.00 and $55,- 
000.00 respectively, and the corporation gave its check for 
$75,000.00 to the partnership in payment of the Holly Beach 
Farm, and also its check for $5,000.00 as part payment for 
the Tryall Farm. The remainder of the purchase price of 
the Tryall Farm was credited on the indebtedness of the 
partnership, or its members, to the corporation on account 
of the capital stock issued thereto. 

5. The evidence established tha- the Hollv Beach Farm 

m/ 

and Improvements thereon had a total cost to the partner¬ 
ship, or a March 1, 1913 value, of not less tha^n $195,443.38, 
and that the Tryall Farm cost the partnership $65,000.00, 
and the Board so found. No controversy exists as to these 
figures. The only controversy involves the question of 
whether the partnership sustained a deductible loss, in 
point of law, in the above transactions, and whether the 
said transactions were bona fide. The Board did not deem 
it necessary to discuss the bona fides of the transactions 
resting its decision wholly on its interpretation of the law 
above quoted. 
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i 

Your petitioners believe and aver that errors were com¬ 
mitted by the Board, to their damage and prejudice as 
shown by the following: 

j 

Assignments of Error. 

1. The Board of Tax Appeals erred in holding that the 

aforesaid transactions between the partnership of Labrot & 
Company and the corporation Labrot & Cohrpany, Inc., 
were such that could not result in either a taxable gain or 
a deductible loss to the partnership under Section 202 (c) 
(3) of the Revenue Act of 1921. j 

2. The Board of Tax Appeals further erred in not giving 
due regard to the actual form of the various transactions as 
disclosed by the findings of fact, and in basing 1 its decision 

on what the Board alleged to be the substance of the 
34 transactions. 

3. The Board of Tax Appeals further'erred in not 
finding that the said transactions between the partnership 
of Labrot & Company and Labrot and Company, Inc., a cor¬ 
poration, were bona fide and that the partnership sustained 
a loss in the amount of, to wit, $128,561.11^ which was 
properly deductible from gross income of the said partner¬ 
ship for 1921 under the provisions of the Revenue Act of 
1921. | 

Wherefore your petitioners pray that the decision of the 
Board of Tax Appeals entered herein against them be re¬ 
viewed and reversed by this Honorable Court and for such 
other and further relief as the Court may deem meet and 
proper in the premises. 

SYLVESTER W. LAjBROT, 
ELIZABETH H. LABROT, 

Petitioners. 

(Signed) By PAUL MYERS,' 

Attorney, j 


City of Washington, 

District of Columbia, ss: 

Paul F. Myers being duly sworn deposes and says that 
he is attorney for petitioners; that he knows! the contents 
of the foregoing petition; that to the best of his knowledge 
and belief the statements therein are true, and that the 
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Assignments of Error are well taken and intended to be 
argued. 

(Signed) PAUL MYERS. 

Subscribed and sworn to before me this 8 day of May, 
A. D. 1930. 

[seal.] EDWARD C. JOHNSON, 

Notary Public , D. C. 

Com. Exp. Dec. 13, 1934. 

Now, August 18, 1930, the foregoing petition for review, 
notice of filing and proof of service certified from the rec¬ 
ord as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

35 L T nited States Board of Tax Appeals. Filed Jul. 24, 

1930. 


United States Board of Tax Appeals. 
Docket No. 28696. 


Sylvester W. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 28697. 


Elizabeth H. Labrot, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Amended Praecipe. 


To C. M. Charest, Esquire, 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C., 

Attorney for Respondent. 

Sir: 

Please take notice that on the 24th day of July, 1930, I 
filed with the Clerk of this Board, an Amended Praecipe 
designating the portions of the record to be transmitted to 
the Court of Appeals of the District of Columbia on the 
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appeal taken in the above cases, a copy of which Amended 
Prsecipe is hereto annexed and herewith served upon you. 
Dated this 24th day of July, 1930, "Washington, D. C. 

PAUL MYERS,! 

Attorney for Sylvester W. Labrot 

and Elizabeth Hi Labrot. 

i 

Service of the foregoing notice and copy of Amended 
Praecipe is hereby accepted this 24th day of July, 1930. 

C. M. CHAREST* 

F., | 

General Counsel, Bureau of Internal 

Revenue, Attorney for Respondent. 

36 United States Board of Tax Appeals. Filed Jul. 24, 

1930. ! 


United States Board of Tax Appeals. 
Docket No. 28696. j 

i 

Sylvester W. Labrot, Petitioner, I 


vs. 


Commissioner of Internal Revenue, Respondent. 

Docket No. 28697. 

j 

Elizabeth H. Labrot, Petitioner, j 

vs. | 

Commissioner of Internal Revenue, Respondent. 

Amended Prcecipe . 

I 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review in the above 
stated cases, or before the expiration of such period as ex¬ 
tended by order of the Board, transmit to the clerk of the 
Court of Appeals of the District of Columbia certified 
copies of the following documents: j 

1. The docket entries of proceeding before the United 
States Board of Tax Appeals in the cases above entitled. 

2. Pleadings before the Board. 

3. Findings of fact, opinions and decisions 6f the Board. 

4. Petition for review. I 


i 


I 

i 
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The foregoing to be prepared, certified, and transmitted 
as required by law and the rules of the Court of Appeals of 
the District of Columbia. 

PAUL MYERS, 

Attorney for Sylvester W. 

and Elizabeth H. Labrot . 

Now, August 18, 1930, the foregoing amended praecipe 
and proof of service certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

37 United States Board of Tax Appeals. 

Docket Nos. 28696 & 28697. 

Sylvester W. Labrot, Elizabeth H. Labrot, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, and consent of 
counsel for the respondent, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceedings in the Court of 
Appeals for the District of Columbia, be and it is hereby ex¬ 
tended to September 2, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated: Washington, D. C., June 16, 1930. 

A true copy. Teste: 

B. D. GAMBLE. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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STATEMENT OF THE CASE. 


This is an appeal from a decision of the United States 
Board of Tax Appeals rendered on November 23, 1929, 
in the case of Sylvester W. Labrot v. Commissioner of 
Internal Revenue, No. 28696, and Elizabeth H. Labrot 
v. Commissioner of Internal Revenue, No. 28697, on 
the Docket of the Board. The said decision found a 
deficiency in income tax for the year 1921 against 
Sylvester W. Labrot in the amount of $12,569.23* and a 
deficiency for the year 1921 against Elizabeth H. 
Labrot in the amount of $11,940.43. 

The appellants, who are husband and wife, reside at 
Annapolis, Maryland. They are, and have been, for 
more than twenty years, members of a partnership 
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known as Labrot & Company, each of them owning a 
fifty per cent interest therein. This partnership was 
formed for the purpose of holding all of the property 
belonging to the partners. (R. 19.) 

The said partnership had, prior to July, 1921, ac¬ 
quired and improved a farm in Anne Arundel County, 
Maryland, known as the Holly Beach Farm. This 
farm had an area of 550 acres. The cost to the said 
partnership of said Holly Beach Farm and improve¬ 
ments thereon or the March 1, 1913, value of the 
portion thereof acquired prior to March 1, 1913, was 
S195,443.38. (R. 19, 21.) 

In the year 1920 the partnership purchased a farm 
known as the Tryall Farm for $65,098. This farm 
contained about 450 acres and was contiguous to the 
Holly Beach Farm. (R. 19.) 

On July 8, 1921, a corporation, Labrot & Company, 
Inc., was organized under the laws of Maryland for the 
purposes of taking over and holding real estate owned 
by the partnership. (R. 19.) On July 20, 1921, said 
partnership through its partners, the appellants, sub¬ 
scribed for the total issue of 500 shares (par value at 
$500 per share) of the capital stock of the said corpora¬ 
tion. On the same day the said subscriptions were 
formally approved and accepted by the corporation, 
and the stock was formally issued on that date, July 
20, 1921, to the subscribers and receipts given therefor. 
The partnership was, in fact, the subscriber to and 
owner of said shares of capital stock of the corporation. 
(R. 19, 20.) 

Said subscriptions were entered on the capital stock 
account of the corporation under date of July 26, 1921, 
and on that date the subscribers were charged with the 
amount of their subscriptions in their accounts on the 
corporation's books. On the same day the subscribers 


were credited on the books of the corporation with 
cash in the amount of $86,440.53, which represented a 
check for $80,000 payable to the corporation and drawn 
by the partnership on the National City Bank of; New 
York, and a balance of $6,440.53 then standing to the 
credit of the partnership with the Riggs National Bank 
of Washington. (R. 20.) j 

On July 26, 1921, the corporation received from the 
partnership an offer in writing to sell to the corporation 
the Holly Beach Farm for $75,000, and the Tryall 
Farm for $55,000, and on the same day the corporation 
by formal resolution accepted the offer. (R. 20.) 

The corporation paid the partnership $75,000 for the 
Holly Beach Farm wdth a check for that amount drawn 
on the Riggs National Bank of Washington, and also 
paid to the partnership $5,000 on account of the Tryall 
Farm by check likewise drawn on the same bank.! The 
remainder of the purchase price of the Tryall Farm was 
credited on the indebtedness of the partnership, or its 
members, to the corporation, which indebtedness was on 
account of the capital stock of the corporation issued 
as already related. (R. 20.) 

The partnership of Labrot & Company in computing 
its net income for 1921 deducted the amount of 
$128,561.11 as a loss on the sale of the two farms to the 
corporation. This amount represented the difference 
between the cost or fair market value on March 1,1913, 
of the two farms in the amount of $258,561.11 and 
the selling price of $130,000. The Commissioner of 
Internal Revenue disallowed the deduction and in¬ 
creased the partners' distributive shares of the part¬ 
nership’s income accordingly, and determined deficien¬ 
cies in tax as above set forth. These deficiencies were 
approved by the Board of Tax Appeals, 
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QUESTION INVOLVED. 

The sole question presented by this appeal is whether 
or not the loss sustained by the partnership, under the 
circumstances heretofore stated, w T as an allowable 
deduction for income tax purposes to the said partner¬ 
ship under the provisions of the Revenue Act of 1921. 

The United States Board of Tax Appeals, ignoring 
the form of the transaction, took the view that the sub¬ 
stance of the transaction was that the partnership 
exchanged the farms for stock of the corporation and 
held that under Section 202 (c) (3) there was neither a 
taxable gain nor a deductible loss. Section 202 (c) (3) 
provides as follows: 

“ (c) For the purposes of this title, on an ex¬ 
change of property, real, personal or mixed, for 
any other such property, no gain or loss shall be 
recognized unless the property received in exchange 
has a readily realizable market value; but even if 
the property received in exchange has a readily 
realizable market value, no gain or loss shall be 
recognized. 

******* 

“ (3) When (A) a person transfers any property, 
real, personal, or mixed, to a corporation, and 
immediately after the transfer is in control of such 
corporation, or (B) two or more persons transfer 
any such property to a corporation, and immed¬ 
iately after the transfer are in control of such 
corporation, and the amounts of stock, securities, 
or both, received by such persons are in substan¬ 
tially the same proportion as their interests in the 
property before such transfer. For the purposes 
of this paragraph, a person is, or two or more 
persons are, ‘in control’ of a corporation when 
owning at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of 
shares of all other classes of stock of the corpora¬ 
tion/ J 


» 


5 


% 


> 


V 


r 


> 


The appellants disagree with this conclusion by the 
Board and urge that these farms were sold for cash or 
its equivalent and that under Section 214 (a) (4) a 
deductible loss was sustained. Said Section provides 
as follows: 

i 

“(a) That in computing net income there shall 
be allowed as deductions: 

* * * * * * * 

“ (4) Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise, if incurred in trade or business/ 7 


ASSIGNMENTS OF ERROR. 

The appellants contend that the Board ofi Tax 
Appeals erred in the following respects: 


1. In holding that the aforesaid transactions between 
the partnership and the corporation were such that 
could not result in either a taxable gain or a deductible 
loss to the partnership under Section 202 (c) (3) of the 
Revenue Act of 1921. i 


2. In not giving due regard and weight to the actual 
form of the various transactions, and in basing its 
decision on what the Board alleged to be the substance 
of the transactions. 

3. In not finding that the partnership sustained a 
loss in the amount of, to-wit, $128,561.11, which was 
properly deductible from gross income of the said 
partnership for 1921 under the provisions of the 
Revenue Act of 1921. 


r 


i 


i 


i 

i 
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ARGUMENT. 

I. The loss in question is allowable as a deduction from 
gross income of the partnership under Section 
214 (a) (4) of the Revenue Act of 1921 unless this 
Court should hold that Section 202 (c) (3) of said 
Act is applicable and precludes the allowance of 
such loss. 

The facts heretofore stated disclose that the partner¬ 
ship prior to July, 1921, acquired by purchase two 
farms. The first farm acquired, known as the Holly 
Beach Farm, together with improvements thereon, 
cost the partnership $195,443.38. The second farm, 
known as the Tryall farm, was purchased in the year 
1920 for $65,098. So far as the record herein discloses 
the said costs are the bases for calculating any gain or 
loss derived or suffered upon the subsequent disposition 
of the said farms by the partnership. The-facts also 
disclose that, on July 26, 1921, the partnership sold to 
Labrot & Company, Inc., a corporation, the Holly 
Beach Farm with improvements thereon for a cash 
consideration of $75,000, and the Tryall Farm for a 
consideration of $55,000, $5,000 of which was paid in 
cash. The balance of the purchase price of the Tryall 
Farm was paid by a credit on the corporation’s books 
on account of the indebtedness of the partnership to 
the corporation for stock which it had previously 
subscribed for and received. 

The partnership had been engaged in business for 
more than twenty years and had owned and operated 
these farms prior to their sale. The deduction of 
said loss was claimed by the partnership in its return 
for 1921 under the provisions of Section 214 (a) (4) of 
the Revenue Act of 1921, which provides as follows: 
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“(a) That in computing net income there shall 

be allowed as deductions. 

£ * * * * £ £ 

(4) Losses sustained during the taxable year 
and not compensated for by insurance or Other¬ 
wise, if incurred in trade or business;” 


There never appeared to be any question as to the de¬ 
ductibility of said loss under this Section provided the 
transaction in which the said loss arises was not con¬ 
trolled by the provisions of said Section 202 (c) (3) 
which provides as follows: j 

“(c) For the purposes of this title, on an ex¬ 
change of property, real, personal or mixed, for 
any other such property, no gain or loss shall be 
recognized unless the property received in exchange 
has a readily realizable market value; but even if 
the property received in exchange has a readily 
realizable market value, no gain or loss shall be 
recognized. ! 

* * * He He He j He 

“ (3) When (A) a person transfers any property, 
real, personal, or mixed, to a corporation, and 
immediately after the transfer is in control of such 
corporation or (B) two or more persons transfer 
any such property to a corporation, and immedi¬ 
ately after the transfer are in control of such cor¬ 
poration, and the amounts of stock, securities, or 
both, received by such persons are in substantially 
the same proportion as their interests in thle prop¬ 
erty before such transfer. For the purposes of 
this paragraph, a person is, or two or more persons 
are, ‘in control’ of a corporation when owning at 
least 80 per centum of the voting stock : and at 
least 80 per centum of the total number of shares 
of all other classes of stock of the corporation.” 

The last above quoted section of the law can only 
be applicable to the transaction under consideration if 
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it is found by this Court that the farms were exchanged 
for stock of the corporation and that after the exchange 
the partnership was in controJ of the corporation. The 
Board of Tax Appeals ignored the exact facts of the 
transaction and alleged that “the substance of the 
transaction is that the partnership exchanged the 
farms for stock of the corporation, and that after the 
exchange the partnership was in control of the corpora¬ 
tion, as the word control is used in the section of the 
statute just quoted/’ 

The precise and only issue is, therefore, whether, 
under the facts in this case, the exact form and facts of 
the transaction can be ignored,—namely, the sale of 
the farms for cash or its equivalent; and the transaction 
characterized in substance as a transfer of the farms for 
stock. 

II. The facts and form as to what actually transpired 
and not what may be alleged to be the substance 
thereof govern the applicability of the tax law to 
cases of this kind. 

The facts of the transaction are not in dispute. The 
farms were sold by the partners to the corporation for 
cash or its equivalent. There was an offer to sell for 
a stipulated price and a formal acceptance of the offer. 
Seventy-five thousand dollars in cash was paid in carry¬ 
ing out the contract of sale for the Holly Beach Farm. 
Five thousand dollars was paid in cash for the Tryall 
farm and the balance of the purchase price was paid by 
the cancellation of a portion of the indebtedness of the 
partnership to the corporation. That this transaction 
was intended to be and actually was a purchase and 
sale, can not be disputed. The Board of Tax Appeals 
ignored these facts and looking to the status of the 
matter after the transaction was closed, found that the 
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farms formerly owned by the partnership were, after 
the transaction, owned by the corporation and that the 
partnership, after the transaction, owned the stcok of 
the corporation. The legal and formal steps which 
brought about this result and this status were entirely 
ignored. The stock was issued six days before the 
partnership offered to sell the farms. The entire pur¬ 
chase price of the Holly Beach Farm was paid in cash 
and part of the purchase price of the Tryall Farm was 
paid in cash and the balance by a credit against an 
indebtedness. By no stretch of the imagination can 
it be found that the parties to this transaction intended 
an exchange of the farms for stock. So that the alleged 
substance of the transaction clearly, under the facts, 
was not an exchange of the farms for stock. 

In order to bring the transaction within the pro¬ 
visions of Section 202(c) (3) of the Revenue Act of 
1921 quoted above, it is necessary to hold that there 
was a direct exchange by the partnership of the farms 
for the stock of the corporation, and to further ignore 
the various legal and formal steps taken in this trans¬ 
action bringing about the final result. To ignore the 
actual facts in the transaction would result in inter¬ 
pretation and application of taxing statutes approach¬ 
ing dangerously close to the exercise of the legislative 
function. 

The courts on many occasions have had before them 
in connection with tax cases the question of whether 
form can be ignored and substance made the basis for 
the application of the tax law. The Supreme Court 
of the United States in the case of Crooks v. Harrelson , 
and reported in United States Supreme Court Advance 
Opinions, 1930 Term, No. 2, page 50, had before it the 
interpretation of the Federal Estate Tax law. The 
Government contended for an interpretation in har- 
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mony with what it thought the intent of Congress to 
be. The court rejected the Government’s position, 
using the following language: 

“;It is urged, however, that if the literal meaning 
of the statute be as indicated above, that meaning 
should be rejected as leading to absurd results, 
and a construction adopted in harmony with what 
is thought to be the spirit and purpose of the act 
in order to give effect to the intent of Congress. 
The principle sought to be applied is that followed by 
this Court in Church of the Holy Trinity v. United 
States, 143 U. S. 457, 36 L. ed. 226, 12 S. Ct. 511; 
but a consideration of what is there said will dis¬ 
close that the principle is to be applied to override 
the literal terms of a statute only under rare and ex¬ 
ceptional circumstances. The illustrative cases 
cited in the opinion demonstrate that to justify a 
departure from the letter of the law upon that 
ground, the absurdity must be so gross as to shock 
the general moral or common sense. Compare 
Pirie v. Chicago Title & T. Co. 182 U. S. 438, 451, 
452,45 L. ed. 1171,1178,1179, 21 S. Ct. 906. And 
there must be something to make plain the intent 
of Congress that the letter of the statute is not to 
prevail. Treat v. White, 181 U. S. 264, 268, 45 L. 
ed. 853, 854, 21 S. Ct. 611. 

“Courts have sometimes exercised a high degree 
of ingenuity in the effort to find justification for 
wrenching from the words of a statute a meaning 
which literally they did not bear in order to escape 
consequences thought to be absurd or to entail 
great hardship. But an application of the principle 
so nearly approaches the boundary between the ex¬ 
ercise of the judicial power and that of the legis¬ 
lative power as to call rather for great caution and 
circumspection in order to avoid ursurpation of the 
latter. Monson v . Chester, 22 Pick, 385, 387. It 
is not enough merely that hard and objectionable 
or absurd consequences, which probably were not 
within the contemplation of the framers, are pro- 
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duced by an act of legislation. Laws enacted with 
good intention, when put to the test, frequently, 
and to the surprise of the law maker himself, turn 
out to be mischievous, absurd or otherwise object¬ 
ionable. But in such case the remedy lies with the 
law making authority, and not with the i courts. 
See Re Alma Spinning Co. L. R. 16 Ch. Div. 681, 
686, 7 Eng. Rul. Cas. 589; Rex v. Commissioners 
of Navigation, 5 Ad. & El. 804, 816, 111 Eng. 
Reprint, 1370; Abley v. Dale (1851) 20 L. J. C. P. 
N. S. 33, 35. And see generally Chung Fook v. 
White, 264 U. S. 443, 445, 68 L. ed. 781, 782, 44 S. 
Ct. 361; Commissioner of Immigration v. Gottlieb, 
265 U. S. 310, 313, 68 L. ed. 1031, 1033, 44 S. Ct. 
528. 

“ Finally, the fact must not be overlooked 
that we are here concerned with a taxing act, with 
regard to which the general rule requiring adher¬ 
ence to the letter applies with peculiar strictness. 
In United States v. Merriam, 263 U. S. 179,187,188, 
68 L. ed. 240, 244, 29 A. L. R. 1547, 44 Si Ct. 69, 
after saying that ‘in statutes levying taxes the literal 
meaning of the words employed is most important, 
for such statutes are not to be extended by implica¬ 
tion beyond the clear import of the language used/ 
we quoted with approval the words of Lord Cairns 
in Partington v. Atty. Gen. L. R. 4 H. L. 100, 122, 
that ‘if the Crown, seeking to recover the tax, can 
not bring the subject within the letter of the law, 
the subject is free, however, apparently within the 
spirit of the law the case might otherwise appear to 
be. In other words, if there be admissible in any 
statute, what is called an equitable construction, 
certainly such a construction is not admissible in a 
taxing statute, where you can simply adhere to the 
words of the statute.” I 


In the case of Nixon v. Lucas , 42 Fed. (2d) 833, a 
partnership composed of three partners owned all the 
stock of a corporation divided equally between them. 
The corporation suffered losses and the partners sought 
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to deduct the losses on practically the same theory ad¬ 
vanced by the Government in our case, namely, that the 
substance and not the form of the transaction should 
govern. The Circuit Court of Appeals there held that 
the form of the transactions could not be ignored and the 
loss was disallowed. The members of the partnership in 
that case relied on the decision of the Supreme Court 
of the United States in Southern Pacific Co. v. Lowe , 
247 U. S. 30. In that case the Supreme Court appeared 
to look through the form to the substance but the Court 
declared that that case turned “upon its very peculiar 
facts.” Because of the peculiar similarity of Nixon v. 
Lucas to the facts in our own case, the decision of Cir¬ 
cuit Judge Hand in that case is quoted in full: 

“ Wistar, Underhill and Nixon, the petitioner, 
were partners engaged in selling lumber which they 
got from various sources. Among these was a com¬ 
pany of which in the years in question they owned 
all the shares, divided equally between the three. 
This company held stumpage rights upon a tract 
of lumber under which the partners cut timber and 
sold it in their business. The company was a mere 
form used by them for convenience; they were its 
only directors and alone had power to dispose of the 
product, but they went through the form of selling 
in the corporate name, themselves fixing the prices 
and directing the orders to be filled. As the busi¬ 
ness was unsuccessful, the company needed funds 
which the partners advanced, as loans, receiving 
any profits by way of recoupment. In both the 
years in question there remained substantial losses, 
which the partners divided between themselves and 
claimed as deductions in their income tax returns. 
Their position was that the company had no actual 
existence, and that the supposed loans were not 
such in fact, but contributions by the firm business 
as a whole to this, a losing, branch. The Com¬ 
missioner refused to allow the deductions and the 
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Board affirmed the ruling. Nixon filed a petition 
for each year. 

i 

“'While there are many cases in which a court 
will hold third persons for legal transactions con¬ 
ducted in a corporate name, in general ‘in matters 
of contract, it is impossible to see the men behind.’ 
Donnell v. Herring-Hall-Marvin Safe Co., 208 U. 
S. 267, 273, 28 S. Ct. 288, 289, 52 L. ed. 481. The 
exceptions are those in which the persons charged, 
ignoring the constituted authorities of the Corpora¬ 
tion, transact the business themselves, though in 
its name. Costan v. Manila Electric Co., 24 F. (2d) 
383 (C. C. A. 2); Kingston Dry Dock Co. v. Lake 
Champlain Transportation Co., 31 F. (2d) 265 
(C. C. A. 2). If on the other hand a legal transact¬ 
ion arises between a company and those who con¬ 
trol it, the relations ensuing are the same as between 
any other persons, if so intended. New York 
Trust Co. v. Island Oil & Transport Corp. (Ex parte 
Compania Petrolera Capuchinas) 34 F. (2d) 655 
(C. C. A. 2). In the case at bar the partners chose, 
for some reason not disclosed, to deal with the com¬ 
pany as a legal person, which they could do if they 
wished. Their agreements created contracts with 
the same obligations as though the company had 
been an individual. There were no attendant cir¬ 
cumstances which show that they were not so in¬ 
tended, as in the case of contracts made as a jest, 
or only to serve as a blind. The fact that the part¬ 
ners could at any time have taken over the assets 
and dealt directly with their customers, is not a rea¬ 
son for looking behind the pattern so devised and 
used. Whatever they might have done, they did 
what they did. 

“ Indeed, the only thing that gives us pause is the 
decision of the Supreme Court in Southern 1 Pacific 
Co. v. Lowe, 247 U. S. 330, 38 S. Ct. 540, 62 L. 
Ed. 1142, the chief reliance of the petitioner. In 
that case a tax was declared invalid w’hich had been 
laid upon a holding company for dividends de¬ 
clared upon a subsidiary’s shares, all of which it 


i 
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held, these dividends having been accumulated 
out of the subsidiary’s earnings, made before 
March 1, 1913. As here, so in that case, the 
subsidiary had only a formal existence, all its 
transactions being in fact determined by the 
parent, which kept it alive for reasons of accounting 
and the like; though the form was consistently 
observed, both in the books, and by means of a 
dummy board of directors. It must be confessed 
that the parallel is complete, except for the fact 
that the earnings declared as dividends after 
March 1, 1913, had all been earned before, and as 
earnings wxre beyond the reach of the Sixteenth 
Amendment (Const.). 

“The Commissioner in the case at bar presses 
this distinction, and it might be conclusive, were 
it not that on the same day the Supreme Court 
handed down the decision in Lynch v. Hornby, 
247 U. S. 339, 38 S. Ct. 543, 62 L. Ed. 1149, in 
which it held that a shareholder vras liable for 
surtax upon dividends declared after March 1, 
1913, which had been earned before. It seems 
impossible that Southern Pacific Co. v. Lowe, 
should have gone on a contrary ground, and indeed 
the court expressly disclaimed any such. Page 
336 of 247 U. S., 38 S. Ct. 540, 542. Moreover, at 
the same time in Lynch v. Turrish, 247 U. S. 221, 
38 S. Ct. 537, 62 L. Ed. 1087, it refused to submit 
the profits of a shareholder to the surtax, when the 
dividend was in final liquidation of the company, 
thus distinguishing between such a situation and 
a dividend in due course. 

“Ordinarily we should assume that a decision of 
the Supreme Court, so similar upon the facts, laid 
down a rule of general application, even though 
the court itself declared that it turned ‘upon its 
very peculiar facts.’ Page 338 of 247 U. S., 38 
S. Ct. 540, 543. Yet we are disposed to regard it 
as controling that the relations between the cor¬ 
porations came into being before the passage of 
the Sixteenth Amendment. The taxpayer had 
had power to declare the earnings as dividends 
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before there was any tax, and as nothing turned 
upon the time when it did so, the whole matter 
being formal in any case, it was safe to assume 
that its inaction was due to its failure to anticipate 
the new tax. That gave warrant for ignoring the 
formal relations between the two. This was not 
true in Lynch v . Hornby, a case involving a share¬ 
holder in an active corporation. There the 
declaration of a dividend depended on other con¬ 
siderations, and it would have been a forced con¬ 
clusion to suppose that had the tax been antici¬ 
pated, the company’s action would have been 
different. 

“In the case at bar the income tax had been in 
existence some six years before the partners bought 
up the shares. While of course it would be pre¬ 
posterous to assume that they foresaw the situa¬ 
tion now before us, we may insist that they were 
charged with notice that the tax might follow the 
legal pattern which they had chosen for reasons 
satisfactory to themselves. For these reasons we 
think that Southern Pacific Co. v. Lowe is not to 
be taken as authoritative, and that the Board was 
right. 

“Decision affirmed.” 

It is well settled that a corporate entity can! not be 
ignored as was stated by Justice Holmes in the recent 
case of Klein v. Board of Tax Supervisors , U. S. Supreme 
Court Advance Opinion, 1930 Term, No. 2, page 67: 

“The appellant, pursuing his notion that shares 
of stock represented an interest in the property of 
the corporation, insists that if taxed at all he should 
be taxed only in the ratio of the property in the 
state to the entire property of the corporation; 
that to tax him for the whole value is to tax prop¬ 
erty outside of the jurisdiction of the state. But 
it leads nowhere to call a corporation a fiction. If 
it is a fiction, it is a fiction created by law with the 
intent that it should be acted on as if true. The 
corporation is a person, and its ownership is a 
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non-conductor that makes it impossible to attrib¬ 
ute an interest in its property to its members. 
Donnell v. Herring-Hall-Marvin Safe Co., 208 
U. S. 267, 273, 52 L. ed. 481, 487, 28 S. Ct. 288.” 

If the Government’s contention in this case were to 
prevail and the duty placed upon it to look through the 
form to the substance of transactions involving corpora¬ 
tions, it is obvious that chaos in the administration of 
taxing statutes would result. It would, in fact, result 
in the exercise of a legislative function which the 
executive branch of the Government does not possess. 

What the appellants here seek is not an evasion of 
tax. Under the Revenue Statutes the base to the 
corporation when and if it disposes of these farms is 
directly affected by the ultimate decision here. If the 
petitioners prevail, the base to the corporation is the 
price they paid for it, namely, $130,000. If the Govern¬ 
ment prevails, the base to the corporation is the cost 
of the farms to the partnership. It is reasonably 
certain that the Government will ultimately get the tax 
on any realized appreciation in value of the said farms 
subsequent to the date of the purchase by the corpora¬ 
tion. It may fall, however, in a different year than 
that now contended for by the Government. 

In conclusion it is respectfully submitted, first, that 
the transaction is clearly a sale on which deductible 
loss is sustained and, second, that the alleged substance 
of this transaction is not that of an exchange of property 
for stock. But even if the substance were an exchange 
of property for stock, nevertheless, the form of the 
transactions governs and not the alleged substance. 

Respectfully submitted, 

Paul F. Myers, 
Attorney for Appellants , 

817 Munsey Bldg. 

Washington, D. C. 
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In the Court of Appeals of the District of 

Columbia 

I 

April Term, 1930 


No. 5279 

I 

Sylvester W. Labrot, Elizabeth H. Labrot, 

petitioners 

v. 

i 

Commissioner of Internal Revenue 


ON PETITION FOR REVIEW OF DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS j 


BRIEF FOE RESPONDENT 


PREVIOUS OPINION 

i 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 18-23), which is 
reported in 18 B. T. A. 332. j 

i 

JURISDICTION 

This case involves income taxes of each petitioner 
for the year 1921. It is brought to this court un¬ 
der stipulation of the parties (R. 24-25), and by 
petition for review filed May 9, 1930 (it. 26-30), 

(i) 
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of the decisions of the Board of Tax Appeals en¬ 
tered November 23, 1929 (R. 23-24), pursuant to 
the Revenue Act of 1926, c. 27, Sections 1001,1002, 
and 1003, 44 Stat. 9, 109-110. 

QUESTIONS PRESENTED 

1. Where two partners transferred their prop¬ 
erty to a corporation created for the purpose of 
holding the same and immediately thereafter were 
in control of the corporation, was Section 202 (c) 
(3) of the Revenue Act of 1921 rendered inappli¬ 
cable by reason of the fact that the transfer took 
the form of a sale for money though the effect of 
the transaction was the same as if the property had 
been exchanged for the corporate stock? 

2. Where two partners maintained their resi¬ 
dence upon a farm and there is nothing in the rec¬ 
ord to indicate that the latter or any part thereof 
was used for commercial purposes, may taxable 
gain or deductible loss be computed upon a sale of 
the property? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 202. (c) For the purposes of this 
title, on an exchange of property, real, per¬ 
sonal, or mixed, for any other such property, 
no gain or loss shall be recognized unless the 
property received in exchange has a readily 
realizable market value; but even if the 
property received in exchange has a readily 


realizable market value, no gain or loss shall 
be recognized— 

(3) When (A) a person transfers any 
property, real, personal, or mixed, to a cor¬ 
poration, and immediately after the trans¬ 
fer is in control of such corporationor (B) 
two or more persons transfer any such prop¬ 
erty to a corporation, and immediately after 
the transfer is in control of such corpora¬ 
tion, and the amounts of stock, securities, or 
both received by such persons are in substan¬ 
tially the same proportion as their interests 
in the property before such transfer. For 
the purposes of this paragraph, a person is, 
or two or more persons are, “in control” of a 
corporation when owning at least 80 per 
centum of the voting stock and at; least 80 
per centum of the total number of shares of 
all other classes of stock of the corporation. 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business * * * # 

j 

Treasury Department Regulations 62: 

i 

Art. 141. Losses .—* * * A loss on the 
sale of residential property is not deductible 
unless the property was purchased or con¬ 
structed by the taxpayer with a view to its 
subsequent sale for pecuniary profit * * *. 
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STATEMENT 

The facts are not disputed. They were found 
by the Board of Tax Appeals as follows (R. 19-21) : 

The petitioners, who are husband and 
wife, reside at Holly Beach Farm, Anne 
Arundel County, Maryland. They are and 
have been for more than twenty years, mem¬ 
bers of a partnership known as Labrot & 
Company, each of them owning a 50% in¬ 
terest therein. The partnership was formed 
for the puipose of holding all of the prop¬ 
erty belonging to the petitioners. 

! About the year 1907 the partnership of 
Labrot & Company began to acquire farm 
land near Annapolis, Maryland. Prior to 
March 1, 1913, it purchased for $64,806.81 
a number of parcels or tracts of land rang¬ 
ing in size from 30 acres to 205 acres, which 
together formed a single tract of 550 acres, 
hereinafter called Holly Beach Farm. In 
the year 1911 the construction of a new resi¬ 
dence on Holly Beach Farm was begun and 
it was completed in the fall of 1913 at a cost 
of $89,621.63. In the years 1913, 1914, and 
1915 garden houses, greenhouses, fences, 
gates, silos, windmills, and an irrigation sys¬ 
tem were constructed to a total cost of 
$14,919.74. In the latter part of the year 
1920 and the early part of 1921 barns, ga¬ 
rages, and a dairy vrere constructed at a cost 
of $26,095.20. The total cost of the farm 
and improvements to the partnership was 
$195,443.38. 

In the year 1920 the partnership purchased 
a farm known as the Tryall Farm for $65,098. 


This farm contained about 450 acres of land. 
It was contiguous to the Holly Beach Farm 
and together they comprised a single! tract of 
about 1,000 acres. The two farms Were op¬ 
erated by the partnership as a single farm, 
but for convenience were carried on the 
books as two separate units. 

On July 8, 1921, a corporation, Labrot & 
Company, Inc., was organized by the peti¬ 
tioners under the laws of Maryland for the 
purpose of taking over and holding the real 
estate owned by the partnership of Labrot & 
Company. On July 20, 1921, subscriptions 
were received by the corporation for 500 
shares of its capital stock at $500 per share, 
as follows: | 

Shares 


S. W. Labrot_i_251 

Elizabeth H. Labrot_i_243 

W. H. Labrot_ L _ 2 

S. W. Labrot, Jr_j_ 2 

H. M. Mims___ 1 

A. J. Marshall_|_ 1 


Total_i_500 


On the same day the subscriptions were 
formally approved and accepted by the cor¬ 
poration, and the stock was formally issued 
to the subscribers and receipts given there¬ 
for. The partnership of Labrot &\Company 
was in fact the subscriber to and the owner 
of said shares of the capital stock of the 
corporation. , 

The subscriptions for said 500 shares of 
the capital stock of the corporation were 
entered on the capital stock account of the 
corporation as of July 26, 1921, and, as of 
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the same day, the subscribers were charged 
with the amount of their subscriptions on 
their accounts on the corporation’s books. 
On the same day the subscribers were cred¬ 
ited on the books of the corporation with 
cash in the amount of $86,440.53, which rep¬ 
resented a check for $80,000 payable to the 
corporation and drawn by the partnership 

on the National City Bank of New York and 

•/ 

a balance of $6,440.43 then standing to the 
credit of the partnership with the Riggs Na¬ 
tional Bank of Washington. 

On July 26,1921, the corporation received 
from the partnership an offer in writing to 
sell to the corporation the Holly Beach Farm 
for $75,000 and the Tryall Farm for $55,000, 
and on the same day the corporation by for¬ 
mal resolution accepted the offer. The cor¬ 
poration paid the partnership $75,000 for the 
Holly Beach Farm with a check for that 
amount apparently drawn on the Riggs Na¬ 
tional Bank of Washington. The corpora¬ 
tion also paid to the partnership $5,000 on 
account of the Tryall Farm by check drawn 
on the Riggs National Bank of Washington, 
and the remainder of the purchase price of 
the Tryall Farm was credited on the indebt¬ 
edness of the petitioners to the corporation, 
which indebtedness, as above set forth, was 
on account of the capital stock of the corpo¬ 
ration issued to the petitioners. 

The partnership of Labrot & Company, in 
computing its net income for 1921, deducted 
the amount of $128,561.11 as a loss sustained 
on the sale of Holly Beach Farm and the 


/ 


Tryall Farm to Labrot & Company, Inc., 
The respondent disallowed the deduction and 
increased the petitioner’s distributive shares 
of the partnership income accordingly, and 
determined deficiencies in tax as above set 
forth. | 

SUMMARY OF ARGUMENT 

1. Section 202 (c) (3) of the Revenue Act of 
1921 is rendered operative by the concurrence of 
two facts: a transfer of property by one or more 
individuals to a corporation; control (ownership 
of 80% or more of the voting and non-voting stock) 

i 

of the corporation by the transferor or transferors 
immediately thereafter. Both requirements were 
met here, and accordingly no deductible loss may 
be recognized as result of the transfer. 

This conclusion is not disturbed by reason of 
the fact that the transfer was effected by means 

i 

of legal and formal steps ordinarily incident to a 
sale. Particularly in the field of taxation do the 
courts regard the substance and not the form. 
(United States v. Phellis, 257 U. S. 156, 168.) In 

i 

the light of this principle and viewing the trans¬ 
action as a whole rather than each component part 
thereof separately, the transfer in question was an 
exchange and not a sale. Any other rule would 

i 

set at naught the intent of Congress embbdied in 
the statute. 

2. Petitioners occupied the property for residen¬ 
tial purposes. Even if we assume for argument 
that the transfer was not an exchange, nevertheless 

42320—31— 1 —2 
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a loss incurred upon a sale of the property may not 
be deducted for tax purposes since such property 
was not the subject-matter of a “transaction en¬ 
tered into for profit’’ within Section 214 (a) (5) 
of the Revenue Act of 1921. (Regulations 62, 
Article 141; De Ford v. Commissioner, 29 F. (2d) 
532.) 

Furthermore, even if it be assumed also that the 
property was in part commercial and in part resi¬ 
dential, still no loss mav be allowed as to the former 
since there is no evidence as to what part of 
the sale price was properly apportionable thereto. 
Petitioners had the burden of producing such evi¬ 
dence and in its absence they may not prevail. 
(.Botany Mills v. United States, 278 U. S. 282,293.) 

ARGUMENT 

I 

Petitioners transferred their property to the corpora¬ 
tion, and immediately thereafter were in corporate con¬ 
trol Hence the transaction was an exchange within 
Section 202 (c) (3) of the Revenue Act of 1921 and 
could not result in either taxable gain or deductible loss 

Petitioners concede that Labrot & Company, Inc., 
was organized for the purpose of taking over and 
holding the real estate owned by them as partners. 
(R. 19; Br. 2.) This purpose was realized. It is 
agreed also that petitioners immediately thereafter 
were in control of the corporation. (R. 19-20.) 
These two facts are all that are necessary to bring 
the transaction within Section 202 (c) (3) of the 
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Revenue Act of 1921, supra —a transfer to a cor¬ 
poration; control of the corporation by the trans¬ 
ferors immediately thereafter. (See Evans v. 
Commissioner, 8 B. T. A. 543, 547.) It follows that 

i 

the transaction resulted in no taxable gain or de¬ 
ductible loss. 

Petitioners urge, however, that these 1 ultimate 
facts are immaterial. They contend that Section 
202 (c) (3) is not applicable because of the manner 
in which they accomplished this purpose. The 
argument is that the legal and formal steps govern, 
not the substance. (Br. 9.) 

Such contention has no place in the field of taxa¬ 
tion. It has been said (United States V. Pliellis, 
25 7 U. S. 156,168) : j 

We recognize the importance of regard¬ 
ing matters of substance and disregarding 
forms in applying the provisions of the Six¬ 
teenth Amendment and income-tax laws en¬ 
acted thereunder. 


In United States v. Klausner (C. C. A. 2nd), 25 P. 
(2d) 608, this is stated (p. 610) : 


The question remains what was the real 
nature of that arrangement. It is argued 
that the form not the substance of the trans¬ 
action must control, * * *. j But the 
substance rather than the form of the trans¬ 
action governs in the case of a transfer 
tax. * * * So also in the case of an in¬ 
come tax. 


See also Gulf Oil Corp. v. Lewellyn, 248 TjJ. S. 71,72. 

i 

i 

i 
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Were petitioners’ argument to prevail, taxpayers 
would be free to manipulate taxable income both 
as to time and amount. (De Loss v. Commissioner 
(C. C. A. 2nd), 28 F. (2d) 803, 804, certiorari 
denied, 279 U. S. 840.) The very purpose of Sec¬ 
tion 202 (c) (3) would be defeated. The object of 
the statute was described by the Senate Finance 
Committee preparatory to the enactment of the 
Bevenue Act of 1921 (Senate Beport No. 275, 67th 
Cong., 1st Sess., 1921, pp. 11-12): 

Section 202 (subdivision c) provides new 
rules for those exchanges or “trades” in 
which, although a technical 4 ‘gain” may be 
realized under the present law, the taxpayer 
actually realizes no cash profit. 

Under existing law “when property is 
exchanged for other property, the property 
received in exchange shall, for the purpose 
of determining gain or loss, be treated as the 
equivalent of cash to the amount of its fair 
market value, if any * * Probably 

no part of the present income tax law has 
beep productive of so much uncertainty or 
has more seriously interfered with necessary 
business readjustments. The existing law 
makes a presumption in favor of taxation. 
The proposed act modifies that presumption 
by providing that in the case of an exchange 
of property for property no gain or loss shall 
be recognized unless the property received 
in exchange has a readily realizable market 
value, and specifies in addition certain 
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classes of exchanges on which no gain or loss 
is recognized even if the property received 
in exchange has a readily relizable market 
value. These classes comprise the cases 
* * * where an individual or individuals 
transfer property to a corporation and after 
such transfer are in control of such cor¬ 
poration. 

The preceding amendments, if adopted, 
will, by removing a source of grave uncer¬ 
tainty and by eliminating many technical 
constructions which are eeonomicallv un- 

•j 

sound, not only permit business to go for¬ 
ward with the readjustments required by 
existing conditions but also will! consider¬ 
ably increase the revenue by preventing 
taxpayers from taking colorable! losses in 
wash sales and other fictitious exchanges. 

The present case may serve as an illustration of 
the evil the statute was designed to remedy. Pe¬ 
titioners’ object was to transfer title to their real 
estate to the new corporation, and thereafter man¬ 
age and deal with the same through the Ownership 
of the corporation’s stock. This intent was ef- 

j 

fectuated. The result in substance was actually 
what the statute describes—an exchange. But by 
going through the form of turning over; money to 
the corporation and then immediately receiving it 
back, it is urged that the exchange is converted 
into a sale, and that consequently petitioners are 

I 

entitled to a deduction from their gross incomes 
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though in effect they owned and controlled exactly 
the same property after the ‘ 4 legal steps” were 
taken as they did before. 

Section 202 (c) (3) was designed to govern sit¬ 
uations where all that takes place is a mere change 
of form of taxpayers’ holdings. It is not denied 
that that was what petitioners intended to do when 
they caused the corporation to be created. Nor is 
it denied or deniable that this intent was translated 
into realization. The plan was for an exchange to 
be accomplished in the form set out. It was to get 
title to stock in place of title to real estate, continu¬ 
ing the management of the latter, however, 
through corporate control. The statute was aimed 
at the result between the contracting parties, not 
at the method of reaching the same. It should be 
given “ a construction as broad as the intention 
itself.” (Rodenbough v. United States, 25 F* 
(2d) 13,15. The substance here was an exchange* 
Petitioners can not deny this without denying the 
very purpose for which the corporation was organ¬ 
ized. In fact, if not directly, at least inferentially, 
they concede that the transaction viewed as a whole 
was an exchange. (Br. 8-9.) Their complaint is 
that the Board should not have looked at the trans¬ 
action when it was closed, but should have limited 
its consideration to each legal and formal step 
“which brought about this result” (Br. 9) as a 
separate act having no relation to what was thereby 
accomplished. 
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If courts were bound by appearance and de¬ 
prived of the right to view the fact, their power 
and duty in interpreting and applying the law 

would be measurably curtailed. Litigants would 
be free to bar inquiry, and courts compelled blindly 

to accept such interpretations of their acts as the 
parties might see fit to place upon them, j Taxpay¬ 
ers then could always choose, in situations anal¬ 
ogous to the one at bar, whether or not Section 202 
(c) (3) should apply to their transactions; the 
simple device of exchange of checks could be re¬ 
sorted to, to remove the substance of their acts from 
the purview of the statute. Such result was not 
intended by Congress. Courts and administrative 
tribunals have been quick to disregard mere ges¬ 
tures and to apply the law to the substance. Anal- 

i _ 

ogous cases are United States v. Davison (W. D. 
Pa.), 1 F. (2d) 465; Evans v. Commissioner, supra 
(see Inecto, Incorporated, v. Commissioner, 20 B. 
T. A. 566, 569); Bilick e v. Commissioner, 20 B. T. 
A. 784. See however, Brackett v. Commissioner, 
19 B. T. A. 1154. 1 

i 

In the Davison case the question involved was 
whether a dividend by a corporation was of cash 
or of stock. The company increased its capital 
stock and declared a 100% dividend ostensibly pay¬ 
able in cash. The stockholders, with some minor 
exceptions (who were paid in cash), agreed before¬ 
hand to apply the dividend in payment of the new 
stock authorized and to be issued. This was done. 
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No cash was turned over to the agreeing stock¬ 
holders. The transaction was accomplished quite 
largely on the corporate books. Checks were made 
out to the stockholders but pursuant to the agree¬ 
ment were turned over by the corporation’s treas¬ 
urer to its secretary, who retransferred them to 

the treasurer, thus effectuating a transfer of assets 
from surplus to capital account. As to the agree¬ 
ing stockholders, the dividend was held to be for 
stock and not for cash, and hence not taxable, 
though the form was that of the latter. We quote 
(pp. 469-470): 

In determining whether a particular trans¬ 
action is subject to tax, the decisions hold 
that the substance, and not the form, is to be 
regarded. In United States v. Phellis, 257 
U. S. 156, 42 Sup. Ct. 63, 66 L. Ed. 180, the 
Supreme Court said: u We recognize the im¬ 
portance of regarding matters of substance 
and disregarding forms in applying the pro¬ 
visions of the Sixteenth Amendment and in- 

% 

come tax laws enacted thereunder. In a 
number of cases besides those just cited we 
have under varying conditions followed the 
rule. ( Lynch v. Turrish, 247 U. S. 221; 
Southern Pacific Co . v. Lowe, 247 U. S. 330; 
Gulf Oil Corporation v. Lewellyn, 248 U. S. 
71.) ” This has been the rule from the time 
of the decision in Bailey v. Railroad, 106 
U. S. 109, 1 Sup. Ct. 62, 27 L. Ed. 81, to the 
present time. 

***** 


! 

i 

i 
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It could hardly be argued that if the 
resolution had provided that the dividend 
was payable in stock, but had given an op¬ 
tion to the stockholder to receive cash, which 
certain stockholders elected to take; that the 
latter were not taxable because of the form 
of the resolution. The taxing power would 
undoubtedly have looked at the substance, 
disregarding the form. If the purpose of 
the corporation is to retain the accumulated 
profits, while in effect distributing them as 
a dividend, it would seem immaterial 
whether the stock was issued direct or the 


stockholder given the right to apply the 
cash dividend declared in payment of the 
new stock, as the effect in the tjwo cases 
would be precisely the same. In either case, 
the accumulated profits are legally; retained 
for corporate purposes. In neither case has 
the stockholder received anything out of the 


company’s assets for his individual use. On 


the other hand, his original investment and 


its accumulations, still remain the property 


of the company and subject to the hazards 
of its business. In fact, he has not received 


that which may be properly designated in¬ 
come. But in the case at bar the defendant, 
in the face of his agreement, did not have 
the option to take in cash his interest as a 
stockholder in the surplus of the company; 
it still remains in the company, as the sur¬ 
plus covered by the dividend was transferred 
to the capital account and remained per¬ 
manently in use in the company’s! business. 
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In the Evans case the petitioner, originator of a 
secret hair-dyeing process, desired to obtain con¬ 
trol by acquisition of stock of the business of In- 
ecto, Incorporated, a New York corporation, whose 
stock was held by Ducker. The plan was effectu¬ 
ated in this manner. A Delaware corporation of 
the same name was created. The New York cor¬ 
poration transferred all its assets to the Delaware 
corporation in consideration of all the latter’s 
stock. The Delaware corporation then borrowed 
$75,000, endorsed the check therefor to the peti¬ 
tioner, who endorsed and delivered it to the New 
York corporation, which then transferred to him all 
the stock of the Delaware corporation. It was held 
that the petitioner realized no gain, the transfer be¬ 
ing controlled by Section 202 (c) (3) of the Act of 
1921. We quote (p. 546) : 

It is clear that had Inecto, Incorporated, 
of Delaware, endorsed the check of $75,000 
over to the New York corporation in ex¬ 
change for all its own stock and then ex¬ 
changed its own stock for the petitioner’s 
secret process, this question could not have 
arisen. Does the fact that all the parties 
to the transaction agreed between themselves 
upon this indirect method of first having the 
Delaware corporation endorse the check over 
to the petitioner in exchange for his secret 
process or formula and then having the pe¬ 
titioner endorse the check over to the New 
York corporation in exchange for the Dela- 
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I 


ware corporation’s stock take the: trans¬ 
action out of section 202 (c) (3) supra? 

Again (p. 547) : j 

i 

In order to come within the statute under 
which the petitioner claims exemption, it 
is only necessary for him to show (|l) that 
he transferred property to a corporation, 
and (2) that immediately after such trans¬ 
fer he was in control of such corporation. 


In the Bilicke case the main issue was whether 
or not a transfer of property by members of a fam¬ 
ily to a corporation created for the purpose of hold¬ 
ing and managing the same resulted in the pay¬ 
ing of cash or its equivalent with a resultant profit, 
or amounted only to a mere exchange within Sec¬ 
tion 202 (c) (3). | 

Two of the family members were minors and 
the transfers by them required the approval of the 
Probate Court, which was given with theproviso, 
however, that the minors should be paid cash. 
This proviso was not followed, but instead the 
guardians received stock of the corporation in con¬ 
sideration of the property transferred. It was 

j 

held that there was no gain and that Section 202 
(c) (3) governed. 

This is said (p. 791) : j 

We have held in various proceedings that 
tax liability must be determined by what 
actually occurred, and not by what might 
have occurred or ought to have taken place. 
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* * * We think that this principle is 
basic to the solution of the question now 
under consideration. Therefore, in accord¬ 
ance with the necessary implications of the 
principle, we must look beyond forms and 
procedure, beyond the court orders and the 
permits set out in the statement of facts, 
to the substance of the transactions giving 
rise to the controversy presented by these 
proceedings. (Italics ours.) 

That the conclusion might indicate a violation 
of the Probate Court’s orders was held immaterial; 
that would be a matter of concern to that court, 
if at all. The Board refused to hold that there 
was a sale for cash or its equivalent, as contended 
by the Commissioner, so long as what happened 
in substance was a transfer of property to a cor¬ 
poration in consideration of stock, thus giving the 
transferors control of the corporation. 

It may be pointed out also that Section 202 (e) 
(3) does not require that an exchange within its 
terms be accomplished by a single direct act of 
transfer. Exchanges may be effected indirectly 
as well as directly. The whole transaction here in 
question admittedly being an exchange, it matters 
not that particular acts going to make up the same 
might have taken the form of something other than 
an exchange. What petitioner set out to do and 
accomplished is controlling. 

In the Eodenbough case, supra, a contention that 
the phrase “ acquired * * * in exchange for 
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property” was limited to direct transfers in the 
nature of barter and without the interposition of 
the medium of money was denied. The court said 

(p. 16) : 

i 

If the Congress had intended to limit the de¬ 
duction to exchange in the sense of barter, or 
to a substitution of securities acquired in ex¬ 
change for the precise property first received, 
it could easily have said so. But in using the 
phrase “acquired * * * in exchange” 
for property so received, we think it pur¬ 
posely employed an expression coextensive 
with its intention, Howes & Bros . y. Dolan, 
9 Pa. Super. Ct. 586, 590, and broad enough 
to include barter, and exchange of one prop¬ 
erty for another through the medium of 
money, and the purchase of one property 
with the proceeds of the sale of the property 
first received and the purchase of oiher prop¬ 
erty with the proceeds of the sale of that 
first acquired by purchase and so on in the 
ordinary business devolutions of the prop¬ 
erty first “received” from the prior de¬ 
cedent—deductible never otherwise than on 
the condition that it be identified as such. 
We discern nothing in the statute which lim¬ 
its the right of deduction to one transaction 
of exchange whether it be barter, the substi¬ 
tution of one security for another, through 
the medium of money or otherwise. 

Upon this feature of the case we submit that 
the Board could not well have reached a differ¬ 
ent conclusion under the undisputed facts before 
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it. In any event, however, it was within the prov¬ 
ince of the Board as a fact-finding body to ascer¬ 
tain what the intention of the parties was and how 
it was accomplished. It has done so. Its deter¬ 
mination is supported by evidence of a substantial 
and ample character. Accordingly its decision 
should be affirmed. ( W . K. Henderson Iron 
Works and Supply Co. v. Blair, 25 F. (2d) 538, 
539.) 

II 

The real estate transferred by petitioners to the cor¬ 
poration was residential in character. Accordingly, re¬ 
gardless of whether the transaction was an exchange 
or a sale, the transfer could not result in deductible loss 
or taxable gain 

Petitioners occupied Holly Beach Farm as their 
residence. The Tryall Farm was contiguous and 
upon its acquisition was made a part of the former, 
and the two properties thereafter comprised but a 
single tract and were operated as a single farm; 
the additional acreage was merely an enlargement 
of petitioners’ residential property. (R. 19.) 
While the title to the property was originally taken 
by the partnership of Labrot & Company, it is 
noted that this partnership was organized “for the 
purpose of holding all of the property belonging 
to the petitioners.” (R. 19.) The object of own¬ 
ership by the partnership must have been identical 
with the object of ownership by the constituent 
partners. In other words the property was not 
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held for business purposes merely because taken in 
the name of the partnership, since the partnership 
was a holding concern and was not engaged in op¬ 
eration of any kind of business. The individual 

i 

partners acquired this property for residential 
purposes and it was so acquired and held by the 
partnership. ! 

It is well settled that residential property is not 
recognized as the subject-matter of a “transaction 
entered into for profit,” and that taxable income 
may not be reduced by the amount of any loss in¬ 
curred upon its sale, assuming for argument that 
the transfer in question was not an exchange but a 
sale. (Section 214 (a) (5), Revenue Act of 1921, 
supra ; Regulations 62, Article 141, suprpb ; Tindie 
v. Reiner, 18 F. (2d) 452, 276 U. S. 582 j Re Ford 
v. Commissioner, 29 F. (2d) 532.) 

That the Board did not base its decision upon 
this point is immaterial. This court is hot bound 
by the theory followed below. It is free to exam¬ 
ine the entire record and apply the law thereto. 
(.Hughes v. Commissioner, 38 F. (2d) 755; Hur- 
witz v. Commissioner (C. C. A. 2d), decided De¬ 
cember 3,1930.) 

If the property was anything other than residen¬ 
tial, petitioners had the burden of so showing, par¬ 
ticularly in view of the fact that the Commissioner 

j 

so held and so contended before the Board. (R. 
21.) Their failure to produce evidence upon the 
point is significant, especially in view of the fact 
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that they built a $90,000 residence upon a $65,000 
piece of land—not an unusual proportion of build¬ 
ing value to ground value for residential purposes, 
but highly improbable for commercial farming 
purposes. The record fairly supports the conclu¬ 
sion that the property transferred was not acquired 
and operated for the purpose of commercial gain. 
(See Deering v. Blair, 23 F. (2d) 975, and Thacker 
v. Loive, 288 Fed. 994.) 

If we should assume for argument (an assump¬ 
tion not supported by the record) that the property 
was in part residential and in part commercial, 
nevertheless there is no basis upon which loss as to 
the latter alone (still assuming also that the transfer 
was a sale and not an exchange) can be computed. 
For instance, the residence was erected at a cost 
of $89,621.63. There is nothing to indicate what 
proportion of the alleged sale price of Holly Beach 
Farm represented the residence and what the bal¬ 
ance of the property. Accordingly, there is no 
basis upon which the loss as to the latter may be 
computed. In the absence of a proper showing 
petitioners may not prevail since they were under 
the burden, not only of proving that the Commis¬ 
sioner’s determination was erroneous, but also of 
producing evidence from which a correct deter¬ 
mination might be made. {Botany Mills v. United 
States, 278 U. S. 282, 293; Reinecke v. Spalding, 
280 U. S. 227, 232-233.) 
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CONCLUSION 

For these reasons we respectfully submit that 
the decisions of the Board of Tax Appeals should 
be affirmed and the petition for review thereof 
dismissed. 

G. A. Youngqtjist, 
Assistant Attorney General. 
Sewall Key, 

* j 

Hayxer N. Larson, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, j 

Bureau of Internal Revenue. 

J. K. Polk, 

Special Attorney, ! 

Bureau of Internal Revenue, j 
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No. 5279. 



April Term, 1930. 


Sylvester W. Labrot, Elizabeth H. Labrot, 

Appellants , j 

v. 

Commissioner of Internal Revenue!. 
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_ i 

On petition for review of decision of the United States 

Board of Tax Appeals. 

i 

i 

REPLY BRIEF FOR APPELLANTS. 

The respondent in its brief filed herein advances the 
argument that the farms which were sold by the 
partnership to the corporation were occupied by the 
appellants for residential purposes; that being resi¬ 
dential in character the transfer of the farms could 
result in no deductible loss or taxable gain, regardless 
of whether the transaction was an exchange or a sale. 

By leave of Court first had and obtained, this Reply 
Brief is filed by the appellants for the purpose of dealing 
with the contention of the respondent above stated. 

i 

i 

i 

i 
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I. 

The respondent’s allegation that the farms sold by 
the partnership of Labrot 8s Company were residen¬ 
tial in character is not supported by the record and 
there is no assignment of error in the petition for 
review which raises this point. Therefore, respond¬ 
ent’s argument relative thereto is irrelevant and 
should be ignored by this court. 

The petition for review in this case seeks a review by 
this Court of the decision of the Board of Tax Appeals 
alleging that the opinion of the Board to the effect 
that the transaction in question was controlled by the 
provisions of Section 202 (c) (3) of the Revenue Act 
of 1921 was an erroneous conclusion of law. The 
Board’s decision was based entirely upon this theory. 
The Board in its findings of fact or in its opinion did not 
find that there was a sale by the partnership of farms 
residential in character, and/or that the loss or any 
part thereof should be denied as a deduction on that 
ground. 

The record now before this Court shows the following: 

1. That the Commissioner of Internal Revenue in 
his answer to the petitions filed to the Board of Tax 
Appeals did not allege that the transaction in question 
was a sale of residential property (Record 10,11,16,17). 

2. The Findings of Fact (Record 19) state that the 
appellants “reside at Holly Beach Farm, Anne Arundel 
County, Maryland.” The use of the present tense 
indicates a finding that the appellants resided on the 
said farm at the time the facts were found. 
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3. The Findings of Fact further show that 1 “in the 
year 1911 the construction of a new residence on Holly 
Beach Farm was begun and it was completed in the 
fall of 1913 at a cost of $89,621.63” (Record |19). 

4. The Board in its opinion (Record 21) states that 
the Commissioner argued that under no circumstances 
could the partnership deduct any loss on account of 
the sale of the residence on Holly Beach Farm. 

It is submitted that the above references are the 
only portions of the Record now before this Court upon 
which the respondent’s contention in this respect can be 
advanced, and that the respondent has overstepped the 
record in this case in now attempting to raise the 
point that the loss in question, or part thereof, should 
be disallowed as a deduction because arising in the sale 
of residential property. The record before the Board 
of Tax Appeals contains much evidence as to the nature 
and character of the farms in question and the purpose 
for which they were acquired and subsequently oper¬ 
ated. Because the Board did not make a decision upon 
this issue, neither party to this appeal deemed it 
essential to bring before this Court the evidence before 
the Board on this point, and consequently the argument 
herein must be based upon the facts as they appear in 
the present record. The assignments of error in the 
petition for review contain no reference to tihis phase 
of the case and the respondent’s attempt to inject it 
into the argument is an attempt to support the Board’s 
decision on an assumption not sustained by the record. 
This, the Courts have held, can not be done. See 
Billmller’s Estate v. Commissioner , C. C. A., 2d Circuit, 
31 F (2d) 286. j 

The respondent in its brief (page 20) makes the 
statement that “petitioners occupied HoUy Beach 
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Farm as their residence”; that upon acquisition of the 
Tryall Farm, it was made a part of the Holly Beach 
Farm and the two farms vrere operated by the partner¬ 
ship as a single farm, and that “the additional acreage 
was merely an enlargement of petitioner’s residential 
property”; that the partnership “was not engaged in 
operation of any kind of business” and that “the indi¬ 
vidual partners acquired this property for residential 
purposes and it was so acquired and held by the part¬ 
nership.” 

We challenge the respondent to point to any part 
of the record now before this Court as a basis and 
foundation for the above quoted statements. The 
inferences drawn by the respondent are wholly un¬ 
warranted. 

The respondent also makes the statement (page 21 
of its brief) that “if the property w*as anything other 
than residential, petitioners had the burden of so show¬ 
ing, particularly in view of the fact that the Commis¬ 
sioner so held and so contended before the Board. 
Their failure to produce evidence upon the point is 
significant * * *.” We challenge the respondent to 
point to any part of the record which indicates that the 
Commissioner, prior to the time of the hearing before 
the Board of Tax Appeals, advanced the contention that 
there was a sale in the instant case of residential 
property.! No reference is made to it in the deficiency 
notices mailed to the petitioners (Record 8, 9, 14, 15). 
And no reference is made to such a defense in the Com¬ 
missioner’s answer to the petitions. And the re¬ 
spondent’s allegation that the petitioners failed to 
produce evidence on this point is not correct as there 
was ample evidence introduced before the Board of 
Tax Appeals concerning the purpose for which the 
farms in question were purchased and operated. 
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II. 


The necessary inference to be drawn from the record 
now before this court is that the farms in question 
were operated “ for profit,” although containing a 
dwelling house, and, if operated “ for profit,” the loss 
is clearly deductible under long established Treasury 
Department rules and regulations and court deci¬ 
sions. 

j 

If inferences are to be drawn from the record as it 
now exists before this Court, we submit; that the 
necessary inference to be drawn from the Findings of 
Fact is that the farms in question were operated “for 
profit.” The Findings of Fact (Record 19) show that 
there were erected on the farms garden houses, green 
houses, fences, gates, silos, wind mills, an j irrigation 
system, barns, garages and a dairy; that the two farms 
were “ operated by the partnership as a single farm.” 
Relying wholly upon the record it is the appellant’s 
contention that the necessary inference to be drawn 
from the said Findings of Fact is that the fhrms were 
operated by the partnership “for profit,” and not for 
pleasure or recreation. If the evidence introduced at 
the hearing before the Board on this phase of the case 
was now before this Court as part of the record, we 
feel confident that there would be no dodbt in the 
minds of the Court that the said farms were operated 
“for profit.” j 

The position of the Treasury Department has always 
been that in the case of farms operated as a “business” 
or “for profit,” expenses and losses incurred with re¬ 
spect thereto are deductible for income tax purposes. 

Article 110 of Regulations 62, interpreting the 
Revenue Act of 1921, states: 


i 
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“A farmer who operates a farm for profit is 
entitled to deduct from gross income as necessary 
expenses all amounts actually expended in the 
carrying on of the business of farming.” 

And in Article 145 of said Regulations it is stated: 

“Losses incurred in the operation of farms as 
business enterprises are deductible from gross 
income * * *. If an individual owns and operates 
a farm, in addition to being engaged in another 
trade, business or calling, and sustains a loss 
from such operation of the farm, then the amount 
of loss sustained may be deducted from gross 
income received from all sources, provided the farm 
is not operated for recreation or pleasure.” 

And we submit that in the case of farms, a loss 
sustained upon the sale thereof has always been con¬ 
sidered by the Treasury Department as deductible 
for taxpurposes. This has been a long-standing practice. 
In February, 1920, there was published by the Treasury 
Department a pamphlet entitled “Income Tax Primer 
for Farmers” which contained a total of 122 questions 
and answers dealing with practical tax matters which 
confronted a farmer. Question 94 and the answer 
thereto reads as follows: 

“How am I to determine what amount of loss, 
resulting from a sale of property, is allowable as a 
deduction? 

“The same method of computation should be 
followed as is outlined in the answer to the 32d 
question. If the result is a loss instead of a gain, 
that loss may be claimed as a deduction.” 

The 32d question and answer thereto reads as follows: 

“ How am I to determine the amount of gain or 
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profit derived from sale of property which is 
returnable for income tax purposes? 

‘ “If you acquired the property sold prior to 
March 1, 1913, you should take its fair market 
price or value of that date, add thereto all amounts 
subsequently expended in making improvements, 
deduct therefrom depreciation sustained between 
March 1, 1913, and date of sale, and the difference 
between the result obtained and the selling price 
is the amount to be reported under gross income. 

“If you purchased the property on or after 
March 1, 1913, the difference between its cost plus 
all amounts subsequently expended for permanent 
improvements less depreciation sustained for years 
prior to 1919 and its selling price is to be returned. 

“If the property came to you on or after March 
1, 1913, as an inheritance the difference between 
the appraisal value placed upon it at the date of 
the death of the testator plus all amounts subse¬ 
quently expended for permanent improvements 
less depreciation as above indicated and its selling 
price is to be returned.” | 


There is nothing, we submit, in the position hereto¬ 
fore taken by the Treasury Department which compels 
the separation of the residence on a farm from the 
balance of farm property in computing the loss sustained 
upon the sale of a farm used for commercial purposes. 

And in Article 38 of Regulations 62 the teriti “farm” 
is defined as follows: 

“As herein used the term ‘farm’ embraces the 
farm in the ordinarily accepted sense, and includes 
stock, dairy, poultry, fruit, and truck farms, also 
plantations, ranches, and all land used for farming 
operations. All individuals, partnerships, or cor¬ 
porations that cultivate, operate, or manage farms 
for gain or profit, either as owners or tenants, are 
designated farmers.” j 


i 


i 

i 
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Assuming for the purpose of this brief that there was 
a sale by the partnership of a farm dwelling house, it 
is the contention of the appellants that the record 
before this Court fairly supports the conclusion that the 
said farm, including the dwelling house, was acquired 
wdth a view to and was operated for profit. 

And it has also been held frequently that even in the 
case of residential property, if the predominating idea 
in the purchase thereof is a transaction entered into for 
profit, the loss sustained upon the sale thereof is de¬ 
ductible. ! Thus in W. W. Holloway , Administrator , v. 
Commissioner of Internal Revenue , 19 B. T. A., page 378, 
the Board, in permitting a deduction of a loss sustained 
upon the sale of a residence in Wheeling, West Virginia, 
made the following statement in its^opinion: 

“The seeming inconsistency of conflict between 
the testimony of the only witness in the case and 
her affidavit touching the reasons for and conditions 
under which the purchase of the Wheeling residence 
was made is not, in our opinion, very material or 
important, in the light of her full and positive 
testimony at the hearing, in which she makes it 
plain and clear that the predominating idea in her 
husband making the purchase of the Wheeling 
residence was a transaction entered into for profit 
and not with a view of a permanent home or resi¬ 
dence. 

“She w r as present when the inducement, gain or 
profit, in the purchase and subsequent sale of the 
residence was presented to her husband by the real 
estate broker and knew whereof she testified. 

“In our opinion the evidence brings the case 
within the rule laid dowrn in Henry J. Gordon, 
12 B. T. A. 1191, 1194, wherein we said: 

“‘A review of the cases bearing upon this 
question reveals to us that where a taxpayer 
acquires property with the intention of selling 
it at a profit, even though he may have resided 
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thereon, if the predominating factdr in its 
selection was the prospect of future profits, he 
is entitled to any loss sustained upon the sale 
thereof. See Helen Converse Thorpe , 3 B. T. A., 
1006; Henry DeFord, 7 B. T. A. 630; Sidney 
W. Sinsheimer, 7 B. T. A. 1099; Walter J. 
Ball, et al., Executors, 8 B. T. A. 180; and 
John N. Hughes, 8 B. T. A. 206.’” 


The leading case dealing with a deduction for a loss 
incurred from the sale of residence property it that of 
Heiner v. Tindie, decided by the Supreme Court of the 
United States, April 9, 1928, and reported in 276 U. S. 
582. In that case the owner of a house abandoned it as 


a residence in 1901 and thereafter leased it for profit 
until selling it at a loss in 1920. The Court held that 
the loss was deductible for tax purposes, basing its 
decision upon the theory that the renting of the property 
in 1901 constituted a transaction entered into for profit. 
The Court stated in part: 


“But the words ‘any transaction’ as used in 
subsection (a) 5, are not a technical phrase or one 
of art. They must therefore be taken in their 
usual sense and, so taken, they are, we think, 
broad enough to embrace at least any action or 
business operation, such as that with which we are 
now concerned, by which property previously 
acquired is devoted exclusively to the production of 
taxable income. We can perceive no reason why 
they should not be so taken unless that construction 
is inconsistent with the purpose or with particular 
provisions of the Act. Section 214, tead as a 
whole, discloses plainly a general purpose to permit 
deductions of capital losses whenever the capital 
investment is used to produce taxable income, and 
the inclusion of the present deduction in those 
described in subsection (a) 5 would seem to be 
entirely harmonious with that purpose.’? 


j 

i 


j 

i 
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CONCLUSION. 

In conclusion, it is respectfully submitted that the 
attempt of the respondent to inject into the argument 
contentions based on assumptions not fairly and 
reasonably supported by the Record is untenable, and 
such contentions should be given no weight by this 
Court; and that the Record, on the other hand, does sup¬ 
port a necessary inference that the farms were operated 
“ for profit 77 and the loss sustained upon the sale thereof 
should, therefore, be properly deductible under the law. 

Respectfully submitted, 

Paul F. Myers, 
Attorney for Appellants, 

817 Munsey Building, 
Washington, D. C. 



